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SUMMARY RECORD OF THE TWELFTH MEETING

Held on Tuesday, 12 August 1969, at 3.35 p.m.

Chairman: Mr. YANKOV Bulgaria
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OPENING OF THE SESSION

The CHAJRMAN recalled that at its spring session the Sub-Committee had

not adopted either a report or any recommendations; nevertheless, its work had not
been in vain, because that session had paved the way for further efforts to
determine the extent of common understanding. Inter-sessional consultations had
led to the preparation of a report by the informal drafting group (A/AC.158/SC-l/h),
which would be available on the following day in all languages. The consultations
had.also served to show more precisely what were the controversial issues and where
the areas of agreemenf lay, and had made the task of formulating the legal
principles seem more feasible. He thanked all those who had taken part in the
consultations, especially the members of the informal drafting group, whose report
was an important contribution to the Sub-Committee's deliberations. The Sub-
Committee's main task at the present session was to identify the principles and
find the most acceptable legal formulation for them; he had therefore given
priority to the question of principles in his suggésted programme of work for the
Sub-Cormittee (A/AC.138/SC.1/6). Without being over-optimistic, and without
underestimating the difficulties and problems which had to be faced, he earnestly
hoped that the present session would mark a step forward in the work of the Legal

Sub-Committee. He declared the session open.

ADOPTION OF THE AGENDA (A/AC.138/sC.1/5)

The provisional agenda was adopted.

- PROGRAMME OF WORK (A/AC.138/sC.1/6)

The CHAIRMAN said that after consultation with the Sub-Qommittee's

officers he had ventured to draft a suggested programme of work for the Sub-
Committee (A/AC.138/8C.1/6). 1In connexion with the first item the Sub-Committee
might also consider - in accordance with the prbposais made by the Chairman of the
mein Committee at the third session (4/4C.138/8) and the programme of work adopted
by the Sub-Committee on 1b4 March 1969 (A/AC.138/sC.1/3) - all other questions
mentioned in the relevant provisions of resolution 2467 A (XXIII), notably the
questions of marine pcllution and the reservation of the sea-bed for peaceful

purposes. The second and third items in his suggested programme of work related

/...
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(The Chairman)

to documents which were already before the Sub-Committee. He suggested that in
discussing the third item members should be free to refer to other legal aspects

of scientific research in addition to those mentioned in the note by -the Secretary-
General (A/AC.138/1ik and Corr.1). The last item was the consideration of the

report of the Sub-Committee itself. At the previous session members had felt that
it would be premature to produce a report; but, as the twenty-fourth sessi&n of thé,
General Assembly was approaching, a report would now have to be produced. The

Legal Sub-Committee should also try to hold more meetings at the present session
than it had held at the preVious session.

The programme of work (A/AC.lBS/SC.l/6) was adopted.

Mr. OULD DADDAH (Mauritania) noted that in the report of the informal
drafting group (A/AC.138/SC.1/k) there was no reference, in connexion with the use

of the resources of the sea-bed, to the special needs and interests of the
developing countries. As the developing countries attached great importance to
that aspect of the matter, he suggested that a reference to their special needs
and interests sbould be included in the drafting group's report, as indeed it had

been included in the earlier programme of work (A/AC.158/SC-1/3).

The CHAIRMAN said that at the meeting of the officers of the main

Cormittee and the Sub-Committees it had been agreed that the report of the informal
‘drafting group should be circulated exactly as it stood with a foot-note explaining
the informal nature of the consultations which had given rise to it. 1In ‘
considering the report the Legal Sub-Committee would be expected to modify the
points contained in it as it saw fit, but initially it should recognize the
jnformal nature of the document and be prepared to accept it for consideration in
its original form. He suggested that, as the document had not yet been received

by all delegations, the Sub-Committee should postpone discussion of it until the
following day.

Mr. ARORA (India) supported the Chairmanfs suggestion but urged that the
debate should begin in earnest on the following day, because the Sub-Committee
had a heavy agenda to complete. He asked whether the Chéirman intended that the
report should be discussed as a whole or -item by item - in other words, principle

He himself had no particular preference for either approach.

/e
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The CHAIRMAN said that, %f members so wished, the Sub-Committee could

- first hold a general debate on the whole question of legal principles and then
proceed to discuss the principles individually and try to reach agreement on the
formulation of at least some of them. The question of legal principles had,
however, already been discussed in general terms et some length, and if the items
were taken up separately speakers would still be free to raicse other points which
they considered relevant. He noted that the items prcposed by the informal

drafting group corresponded closely to those listed in the earlier programme of

work (A/AC.138/SC.1/3). He suggested that the Sub-Committee should take the report
of the informal drafting group as a basis for discussion and consider one item at

a time.

Mr. PHILLIPS (United States of America) expressed the hope that, even if

the items in the report of the drafting group were considered one by one,

delegations would be able to make general statements covering more than one item.

Mr. KULAZHENKOV (Union of Soviet Socialist Republics) thought that,

although it would not be desirable to have a general debate, delegations should
be adle, if they wished, to refer to principles other than the one actually under
consideration at any specific stage in the discussion. It might be difficult for
delegationS»to confine their comments to one specific principle, without

mentioning other aspecis.

Mr. ENGO (Cameroon) felt that a general debate would be too time-
consuming. The items should be considered one by one but delegations should be

allowed to comment on the subject as a whole, if they desired to do so.

Mr. GAUCT Gﬂalta) stressed the importance of making the best use of the
limited time available to the Sub-Committee and concentrating on the actual
principles. There was no need for a general debate, since the basic viewpoints
had already been stated. The flexibie arrangement outlined by the Chairman would
allow delegations to confine their remarks to one specific item or, if they wished,

to give the Sub-Committee the benefit of any new ideas of a general nature.

Mr. EVENSEN (Worway) was of the opinion that individual delegations

should be left to decide whether or not their comments would be confined to one

/...
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(Mr. Evensen, Norway)

particular principle at a time. Since some of the principles were very closely

related, it would be interesting to hear the views of members on a number of
items.
Mr. BEESLEY (Canada) agreed that delegations should be able to state

their views in the manner they considered most appropriate. It would not be
possible to discuss one principle in isoclation, without referring to the others;
discussion of more than one principle at a time would not constitute a general
debate. ‘

Mr. DEBERGH (Belgium) recalled that the general discussian held in the
Sub-Committee at the preceding session had not been an ungualified success. He
stressed that, in order to avoid making the same error as before, he therefore
favoured from now on a point-by-point discussion, on the understanding that each

of the principles formed part of a single whole.
Mr. BADAWI (United Arab Republic) said that too much flexibility might

detract frcm the orderly conduct of the Sub-Committee's work. As a compromise,

delegations wishing to make general statements could perhaps do so before the
items were taken up one by one, ;

Mr. MAURTUA (Peru) emphasized that delegations should have complete
freedom to express opinions of a general character, since the principles had to

be evolved from general, theoretical considerations.

Mr. KHANACHET (Kuwait) noted that the principles concerned were not new

and had already been discussed at length at preceding sessions. There was
therefore no need for another general debate on the subject. 1In the interests of

efficiency, the items should be discussed one by one.

The CHATIRMAN suggested that the items should bLe discussed one by one, on

the understanding that, during the discussion of an individual item, delegations
would be free to refer to general or related topics.

It was so agreed.

Mr. ARORA (India) expressed the hope that the Sub-Committee would be '

told in advance which items were to be discussed at the meetings.

/o
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Mr. KHANACHET (Kuwait) drew attention to an omission in the title of
document A/AC.138/12 and Add.1. 1In order to follow the wording used in General
Assembly resolution 2467 C (XXIII), the word "international™ should be inserted

before the word "machinery”.

The meeting rose at 4.55 p.m.
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SUMMARY RECORD OF THE THIRTEENTH MEETING

Held on Wednesday, 13 August 1969, at 3.30 p.m.

[

Chairman: Mr. YANEKOV : ~Bulgaria
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CONSIDERATION OF THE REPORT OF THE INFORMAL DRAFTING GROUP (A/AC.138/sC.1/h)

The CHAIRMAN said that the Sub-~-Committee would no doubt wisgh to base

ite discussions at the current session on the report (A/AC.138/5C.1/4) which had
been prepared by the informal drafting group following the inter-sessional
consultations held pursuant to a decision of the Committee at its sixth meeting
on 28 March 1969. However, delegations might also wish to refer to the report of
the Legal Working Group on its first session (annex II to document A/7230) of
which paragraphs 15-19 were particularly relevant to the item under consideration,
and also to document,A/AC.l}B/? concerning proposals and views relating to the
adoptibn of principles. In accordance with the agreement reached at the last
meeting, the members of the Sub-Committee should feel free to address themselves
to items other than the one specificélly under discussion if, in their view, such

other items were logically related to it.

Mr. KOSTOV (Bulgaria) said that the informal drafting group had produced
a very useful report which reflected a substantial measure of agreement among the
variousidelegations represented on the Committee. It was to be hoped that the
area of agreement would be further enlarged and that the Legal Sub-Committee would
succeed in preparing a draft declaration of general legal principles which could
be submitted to the General Assembly at its twenty-fourth session. As to the
areas of disagreement which still existed, his delegation firmly believed that,
if the admirable spirit of co-operation which had been demonstrated during the
informal inter-sessional consultations were maintained at the meetings of the

Sub-Committee, all differences could be overcome through further negotiation.

Mr. STEVENSON (United States of America)-said that the report of the

informal drafting group represented practical progress towards a generally agreed
statement of principles. With a view to exvediting agreement, he wished tc make
certain preliminary comments on the first four items of the report.

With regard to the first element mentioned under item 1, several cdelegatiocns
had pointed oub that concepts such as the "common heritage of mankind" were for

the time being without any specific legal ccntent. His delegation agreed that such

/...
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(Mr. Stevenson, United States)

expressions lacked precision but wished to stress that in any event it was more
important to refine agreement on the specific features of the régime to be applied
to the sea-bed and ocean floor beyond the limits of national jurisdiction, a task
which logically precedes the question whether there was any general concept which
might»summarize all aspects of the legal status of the area.

There seemed to be brcad agreement on the points raised in elements (ii) and
(iii), but element (iv), which related to the exercise of jurisdiction and the
granting of "exclusive rights", was more controversial. His delegation doubted
the wisdom or desirability of these references in element (iv).

Element (vi) in item 1 did not, in his delegation's view, relate to the
definition of the legal status of the area and should more appropriately be dealt
with under item L.

His delegation supported the idea expressed in item 2 that any statement of
legal principles should make it clear that international law, including the United
Fations Charter, fully applied to the area. It would be.a mistake to look on this
guestion as exclusively concerned with the applicability of the law of the high
seas to that area of the high seas ccmprising the bottom. The fundamental point
vith which that item was concerned was that States did not escape the obligations
of international law, and consequently did not lose the rights which it conferred,
vhen conducting activities on the ocean floor. That proposition covered a great
deal more than the rules or principles designed specifically to regulate conduct
on the high seas; it also encompassed thé basic rights and obligations relating
to the use of force among States, the general principles of State responsibility,
and the obligation to respect specific treaty provisions, such as those contained
in the limited test-ban Treaty. During the informal consultations the question
had also been raised as to whether reference should be made to the principles and
norms of the future régime, as well as the existing legal standards appiicable to
conduct in the area. His delegation had taken the view that that would not be
advisable because of the obvious.fact_that standards which had not yet been
devised could not reasonably be applied to currentractivities.

With regard to item 3, which referred to the reservation of the area
exclusively for peaceful purpcses, his delegation was not opposed to the inclusion
of a general statement on that subject in a statement of pfinciples. In drafting

such a general statement, however, care would have to be exercised not to prejudge

/o
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(Mr. Stevenson, United States)

issues currently being negotiated by the Ccmmittee on Disarmament
in Geneva. '

With regard to item U4, it would not appear to be difficult to reach agreement
on a general formulation regarding the use of the resources of the area for the
benefit of mankind as a whole, taking into account the special needs of the
developing countries. However, paragraphs 22 and 23 of the report raised the
more controversial issue of the establishment of a future régime. His delegation
agreed that a statement of principles should contain a commitment to establish an
internationally agreed régime, and that it should spell out in general terms the
more salient features of such a régime. It would not be realistic or useful,
however, fo speak of a régime which would reach beyond the exploration and
exploitation of the resources of the sea-bed to cover other uses of the area.

His delegation felt that the proposal to describe the régime as extending simply

to the "exploration and use of this area" rather than the "exploration and
exploitation (of the resources) of this area" (paragraph 23 of the report) would
fundamentally alter the intended scope of the principle and retard ag;eement'on it.

Paragraph 25 of the report outlined eight constituent elements of a régime,
all of which were qQuite properly formulated in general terms. It would not, indeed,
be appropriate to describe the régime in detail in a statement of principles. His
delegation had reservations on two of the eight elements in particular. First,
with regard to element (iii), his delegation questioned the desirability of
including a specific reference to machinery in a statement of general principles.
Secondly, with regard to element (v), he doubted whether it would be useful or
realistic to make provision, in the régime} for functions essentially similar to
those at present exercised in respgct of certain commodities by the various
international commodity agreements. His delegation attached particular importance
to element (viii), which stated that a régime should “provide due protection for
the integrity of iﬁvestments in the exploitation of this area undertaken'prior to

the establishment of its boundaries".

Mr. CABRAL DE MELLO (Brazil) said that, as a member of the informal

drafting group, his delegation was aware that the limited time available had

prevented the group from giving the same detailed attention to all items.

e



-13- A/AC.138/SC.1/SR.13

(Mr. Cabral de Mello, Brazil)

The efforts of the group had, however, produced for the Committee a paper which,
for the first time, set forth the main elements proposed for a statement of
principles, as well as the difficulties attaching to each elemént. In his
delegation's view, the divergence of views was still too wide to permit any )
agreement on principles in the near future.

Paragraphs 4-12 of the drafting group's report (A/AC.138/SC.1/4), for
instance, showed that there was still substantial disagreement on the content of
principles defining the legal status of thne sea-bed and the ocean floor and the
subsoil thereof. The concept of the common heritage of mankind was considered by
many delegations to be the keystone of a legal régime for the area, and the
Iatin American delegations which had participated in the informal consultations
had proposed that it should be defined in two statements, one constituting a
denial of rights and the other constitufing an assértion of rights. According to
the first statement, the term "common heritage" would iwmply that the area could
not be subject either to sovereign claims in public law or to appropriation in
private law; according to the second statement, it would imply that all States
should participate in the administration and regulation of the activities in the
area, as well as in the benefits obtained from the exploration, use and A
exploitation of its resources. The concept of non-appropriation was, of course,
generally acceptable but it was not comprehensive enough to serve as the key
concept for a legal régime for the area; the Latin American deiegations'
formulation of the positive contents implied in the concept of coummon heritage,
a formulation reproduced in paragraph 5 (vi) of the report, had, however, not
proved generally acceptable.

Similar difficulties had been encountered in cqnnexion with paragraph 5 (v),
despite the fact that the exclusion of private appropriation might séem to be a
logical‘corollary of the agreed principle that the area should not be subject to
national appropriation. ,

As was clear from paragraphs 13-18 of the report, the difference of views
on item 2 had not been so wide as in the case of item 1, but it was still
considerabie. There was agreement that the Charter of the United Nations and
international law applied to the area, but it was felt that the scope of

applicability of the two did not fully coincide, because existing international law
a8 > -
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(Me. Cabral de Mello, Brazil)

applied only in a subsidiary way to the sea-bed and the ocean floor. Unless,
therefore, it were specified which principles of international law applied to thé
area, a general statement of its applicability could be seriously misleading. For
that reason his delegation had subwmitted the following draft provision on the
subject during the informal consultations:

‘ "The exploration and use of the sea-bed and the ocean floor and the

subsoll thereof, and the exploitation of its resources, shall be carried on

in accordance with the Purposes and Principles of the Charter of the United

Nations and an international ré€gime to be established. In the elaboration

of the said international régime‘the existing anorms of international law

shall be duly taken into account.”

Item 4, on the use of the resources, had proved £o be one of the most
controversial subjects of all. Delegations had disagreed about the question
whether the subject of the proposed principle was the ﬁhole area or only its
resources, about the need to define a legal régime in great detail at so early a
stage, about the specific éontent of the provisions of such a régime, and about.
the degree of emphasis to be given to the individual provisions. Moreover, even
when agreement had been achieved on a specific element, it had been found
difficult to produce a generally acceptable formulation. Obviously, a very wide
divergence of views still persisted on the two most important issues: the
application of benefits and the establishment of international machinery.

With regard to item 5, his delegation believed that elements (ii) to (vi)
should be stated as necessary counseguences of element (1). There should also be
a statement to the effect that one of the main purposes of international
co-operation in scientific research should b§ to strengthen the research
capabilities of the developlng countries.

On the subject of items 8 and 9, his delegation contended that it would be
superflucus to include in the proposed principles an afflrmatlon of the exlstence
of the area of the sea-bed beyond the limits of national jurisdiction. The
existence of that area had, after all, been the main assumption underlylnv
resolutions 2340 (XXII) and 2467 (XXIII) and all the Committee's work. It was not

surprising, however, that there had been no consensus on the boundaries of the

/e
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area, since the whole guestion of the toundaries of maritime spaces still remained
to be solved. It would be remembered that there were no agreed limits for the
territorial sea, for fishery rights claimed by coastal States or for the contimental
shelf. His delegation therefore believed that the boundaries of the area with
which the Committee was concerned should be settled as part of a broader agreement
on limits for all maritime spaces. -

Paragraph 29 (iii) of the report referred to a proposal made by his delegation
which was concerned at the absence, in all the draft statements of principles
hitherto considered, of any provisions relating to the international responsibility
of States. Generally speaking, international law recognized the rights and
obligations only of States. However, the pace of technological progress was such
that, in the absence of a legal régime for the sea-bed, nationals of some States
might well embark, in the foreseeable future, on activities involving exploration
and exploitation of the sea-bed for which no State could be held responsible, and
in disregard of the interests of the international community as a whole. The
Treaty on the Exploration and Use of COuter Space contained a provision
dealing explicitly with State responsitility for non-governmental activities in
hat environment.

In conclusion, he said that he had attempted to show that it would be unwise

ct

to> place undue emphasis on the submission to the Geﬁeral Assembly of a draft
statement of principles. It was obvious that real and legitimate differences
st11]l existed and that the serious national interests at stake could not now be
abandoned rerely for the sake of submitting a lofty declaration of principles to
the General Assembly. The final statement should be one which gave satisfaction

to the interests of all nations, and not merely to a handful of developed countries.

Mr. DEBERGH (Belgium) said that his delegation was most gratified at the
genuine progress that had been achieved during the informal inter-sessional
consultations among the delegations represented on the Committee. As the report of
<he informal drafting groqp‘indicated, the narticipants had clearly identified the
~AifPiculties inherent in the preparation of a statement of principles on the
shitizacion of the sea-bed and the ocean floor and the‘subsoil thereof beyond the

1igits of national jurisdiction and had succeeded in reaching agreement on at

/...
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(Mr. Debergh, Belgium)

least some formulations. The consultations had also led to a better understanding
of the. reasons underlying the different formulations and had thus reduced the area
of disagreement. His delegation agreed with the Chairman that great strides had
now been made beyond draft statements A and B; and during the current session it
would therefore refrain from introducing a possible new draft statement of
principles and, when it proposed any new formulations or amendments to
formulations, it would do so within'the framework of the report of the informal
drafting group (A/AC.138/5C.1/k). |

On the subject of item 1 in the report, his delegation had always- doubted the

usefulness of describing the area under consideration by the Committee as "the
common heritage of mankind", since the term was, in fact, a neologism and meant
different things to different delegations. His delegation had always felt that
rather than attempting at the very outset to define the legal status of the ’
sea-bed, the Committee should adopt the pragmatic apprcach of trying first to reach
agreement on principles concerning the use of the sea-bed and ocean floor for the
purposes specified in resolutions 2340 (XXII) and 2467 (XXIII), which were the
promotion of international co-operatibn in the exploration and utilization of the
sea-bed and the ocean floor and the subsoil thereof, and the exploitation of their
resources for the benefit of mankind. It had thought that the Committee might,
inter alia, determine - independently of any preconceived ideas which might exist
on the subject -'how a nevly emerging common interest could best be served in view
of present-day developments in international laws, internafional relations and
technology. . ' ;

The informal consultations had, however,‘led his delegation to believe that
the "common heritage" concept had the special merit of embodying the spirit of all
the other principles and might accordingly be treated as the keystone'of the
statement of principles. His delegation had therefore proposed that the words

assertlng that this area shall be considered as part of the common herltage of
mankind” should be included in the preamble to the statement. It was appropriate
that they should be placed in the preamble because, although the principles for
which formulations had hitherto been submitted were not all derived lcgically or
automatically frem the "common heritage" concept, they could undoubtedly be deduced
from the general idea of the objectiv§s which the international community was
trying to achieve in the exploration and exploitation of outer space. There vas
also a logica{ basis for the proposed description of the area in question as "part
of the common heritage”, inasmuch as, once the concept had gained acceptance, it

/oo

would be illogical not to extend it to all "hydrospace" - the high seas, the
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territorial.waters, the contiguous zones, the continental shelf,-the.sdperjacent
atmosphere - all of which, together with the sea-bed,'formed_an indivisible whole.

There was undoubtedly a close vertical interdependence between the sea—bed,
the super jacent waters, the surface of the sea and the overlying air mass, and a
corresponding horizontal inter dependence between the high seas, the contiguous
zone, the territorial-waters and inland waters. The different legal régimes
applicable;to different uses of'hydrospace and the fact that_sections»of it were
subject to State sovereignty in no way altered the fact thatlhydrospace had but
one natural'function: to serve the interests of all mankind. His delegation
accordingly submitted that the concept of " ccmmon heritage" was valid for all-
terrestrial hydrospace, regardless of.purely conventional and,arbitraryb
distinctions. | . .

. In the context of item 1, the Belgian delegation'woulddhave'reservationsp

about the formulation of element (vii), since it believed that all sections of

the hydrcspace had the same status. In fact; however, the question should be
considered'in conjunction with item 2, concerning the applicability of o
international law, In the first sentence of paracraph 11 of the report, the word
"status" should therefore perhaps be replaced by the word "régime". In the
context of_ltem 2, the concept would bevacceptable from the‘point of view of
lex ferenda, which should include an element that did not appear in the régime

of the superjacent waters - namely, that;exploration and use should be carried
cut in the interests.of mankind as a whole; The Belgian delegation could thus
agree tc:the area being considered separately from the. superjacent waters-cf thér

high seas, for the purposes of exploration, use-and exploitation. On the other

hand, the s1tuatlon was different from the p01nt of view of lex lata, which was
relevant to the sea- bed and ocean floor only in so far as the legal régime to be
applied to that. area should respect -the rules governing human activities in the'

cther areas of the sea. There could therefore be no autcmatic extension of

existing rules to the sea-bed. ‘
and (viii) should be considered under item 4, with which they

Elements (vi)

e

were more closely related.

Mr. ARORA (Indla) expressed the hope that, despite the dlfferences of
plnlon regarding many prlnc1ples -the spirit of COmpromlse whlch had been

isplayed would enable the Sub-Committee to draft 3 meanlngful declaraticn or,

1=

failing that, at least to achieve agreement on a number of principles.

Q
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With regard to element (i) in the formulations concerning legal status, it
was perhaps true that the concept of a "common heritage of mankind” lacked
specific legal content. However, a number of delegations felt strongly that the
concept was fundamental to a declaration of principles and should be included.
President Johnson had stressed that the sea-bed and ocean floor should remain
the legacy of all human beings and the Treaty on Principles Governing the
Activities of States in the Exploration and Use of Quter Space specified that
the exploration and use of outer space should be carried out for the benefit and
in the 1interests of all countries and should be the province of all mankind.

There was general agreement on elements (ii) and (iii), although some
delegations thought thaf element (iii) should be expanded to include the concepts
of exclusive rights or jurisdiction. The view had been expressed that '
element (iv) was to some extent subsumed in element (v)., Element (vi) had been
discussed during the informal consultations before itenm 4 had been propased for
consideration; it might subsequently appear that it was covered by item k.
Element (viii) should also be considered in conjunction with item 4, with which

it was closely connected.

Mr. BEESLEY (Canada) said that his delegation had reservations about
the formulations which used the phrase "the common heritage of mankind". While
it was true that the Sub-Committee was dealing with a new area of human activity,
Tor which new concepts would have to be developed, the concgpt of the common
heritage of mankind had no legal content and was unknovn in international law.
Its inclusion in a declaration of principles could have far-reaching Jjuridical
implications,‘whose precise nature was as yet unknown. The Sub-Committee
should therefore first formulate the rules which would comprise the régime
of the sea-bed and ocean floor, and then decide whether the concept of the
comon heritage of mankind was a suitable reflection of the proposed régime
and whether it should be included in a declaration of principles. »

The question had arisen whether a formulation should deal with the whole
of the area beyond‘the territorial sea. While the Eighteen-Nation Disarmament

Committee was already considering areas within national jurisdiction, the mandate

Jenn



-19- A/AC.138/8C.1/8R.13

(Mr. Beesley, Canada)

’of the Committee on the Peaceful Uses of the Sea-Bed and the Ocean Floor vas
confined to the area beyond national Jjurisdiction. It would not therefore be
possible to accept a formulation applicable to the area beyond the territoriél
sea over which States had "sovereign rights” for the purposes of the
exploration and exploitation of rescurces.

The references to the pfinciple that States might not appropriate the
area in question should be broad enough to cover all systems of law irrespective
of doctrinal differences and could perhaps be modelled on principle 4 of the
"B" principles.

With respect to references to superjacent waters, 1t should be borne in mind
that, while there was anrinterrelationship - both practical and legal, as
evidenced by the Geneva Convention on the subject - between the sea-bed and the

superjacent waters, the mandate of the Committee was limited to the sea-bed.

The meeting rose at 5.20 p.n.
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CONSIDERATION OF THE REPORT OF THE INFORMAL DRAFTING GROUP (A/AC.1%8/sC.1/k)
(continued)

Mr. VALLARTA (Mexico) said that some formulations contained in the report

of the informal drafting group (A/AC.138/SC.1/4) recalled the provisions of the
draft resolution submitted by his delegation to the First Committee at the twenty-
third session of the General Assembly (A/C.1/L.43%0). The draft resolution
reflected his Government'!s concern at the absence of basic legal principles which
would facilitate the eventual establishment of a ccmprehensive legal régime. His
delegation feared that, unless a declaration o% general principles was adopted at
the forthcoming session of the General Assembly, prejudicial situations of fact
might arise in the absence of any prohibitions. There was an urgent need to agree
on an instrument prohibiting national appropriation and claims or exercise of
sovereignty in respect of the area. The declaration should also state that
exploration, use and exploitation must be carried out exclusivelylfor peaceful
puiposes and that the area belonged to all mankind and its resources should be
used for the benefit of mankind as a whcle, talcing into account the interests of
the developing countries, As to the exact vording of those brinciples, hisg
delegation had an open mind; virtually all of the formulations submitted to the
Comzittee were acceptable.

In his delegation's view, the concept "ccmmon heritage of mankind" was the
basis for the prohibition of the exercise of sovereignty over, or appropriaticn of,
the area. The idea could be stated in other words - in fact, his delegation had
proposed an alternative wording in operative paragraph 1 of document A/C.1/L.4%0 -
and it should at all costs be includgd in the declaration.

His delegaztion had no objection to elements (ii) and (iii) in paragraph 5 of
the report. With regard to element (iv) in that paragragh; however, he felt that
once it was establiished that a State could not exercise or claim sovereignty or
sovereign rights over.any part of the area, it would be unnecessary to refer to the
granting of exclusive rights by that State. It also seemed unnecessary to include
element (vii), which could be taken for granted, but his delegation would bhe able
to accept the other elemenfs. Many. of them were obvious corollaries to the ma jor
principles and could possibly be included in a second declaration of principles at
a later stage.

His delegatiocn's position on item 2 was equally flexible. That item might
even be left out of the declaration, particularly since,cerﬁain delegations were

opposed to it, and even those delegations which favoured its inclusion would not

/..
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feel that anything would be lost if it were omitted, since international law and
the Charter of the United Nations would be applicable with or without a declaration.
The fomulation of the principle expressed in item 3 should be very general
so as not to prejudge the issues being negotiated by the Eighteen-Nation
Disarmament Committee at Geneva.
With regard to item Y, his delegation agreed that there should be an
international régime to guarantee the implementation of the principle ¥n question.
It would be a mistake, however, to delay the adoption of a declaration of legal

principles until agreement had been reached on all aspects of the régime.

Mr. BERMAN (United Kingdcm) said that the Sub-Committee had now reached
a stage in its work where it could usefully proceed to the formulation and
adoption of a set of principles. The main problem was to decide which principles
were fundamental and should be included in the statement of principles and which

principles could be more usefully discussed at a later stage in connexion with

the establishment of an international régime for the area. In view of the urgent

need to adopt a statement of principles, his delegation hoped that agreed

formulations could in the near future be adopted.

The expression “common heritage of mankind" had given rise to considerable
discussion in the Sub-Committee. While his delegation had no objection to the |
phrage as a sort of conceptual crystallization or a catchword summarizing the
various material points agreed upon in the statement of principles, it felt that

the expression was not a self-explanatory legal concept or one which would be

familiar to persons versed in intermational law. The central focus of the

Sub-Committee’s work should be the specific principles enunciated in elements (ii)
to (v) of paragraph 5, and not the more nebulous concept of the Yccmmon heritage
of rankind". A4s regards elements (vi) and (viii), his delegation wished to
asscriate itself with the views expressed by the representative of the United
Stater. Element (vii) needed to be redrafted in less ambiguocus terms; the present
phraseclogy left rocm for a wide variety of interpretations.

Mr., ODA (Japan) expressed the hope that the members of the Sub-Committee

could soc1 reach a consensus on a statement of principles. Their discussion

chould sta~t with the presumption that there was,an area of the sea-bed and the

ceean Tloor underlying the high seas which lay beycnd the limits of naticnal
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.jurisdiction: and furthermore he believed tnere should be an agreed prec1se
boundéry for the area, vhich was necessary to withhold the expansion of natlonal_
jurisdiction in terms of continental shelf. This situation was different from
that of outer space. That boundary, however, would not necessarily have to be a
fixed gecgraphical line since the limits of the area might be drawn differently
depending 5n the criteria used. For example, the area beyond the limits of . ‘
oresent national jurisdictidn with respect to exclusive reServation for peacéful
purpcses would be the area beyond the territorial éea. On the other hand,.the'area
whose natural resources should be utilized in the interests of mankind was that
which lay beyond the continental shelf. The concept of the area was functional
and depended on the criterion selected for its definition.

The expression "commen heritage of mankind" was subject to various
inﬁérpretations. Its inclusion in a statement of generél principles might give
rise tb unnecessary confusion in the establishmenf'of'a legal régime applicaﬁle.
to the area, and would therefore be undesirable. ’ '

His delegation supported the andamentql ideas expressed in elements (ii),
(1ii), (iv), and (v) The non- approprlatlon of the area was, in its view, one of
the most fundamental legal pr1nc1ples governing the status of the ocean floor.

His delegatlon sympathized with the idea underlylng element (v), namely, :

_fhaflnd individual should be entitled to property rights over any portion df'fhe
area, but it felt that the concept cof oroperty did not need to be included ;nva
declaration of principles. . R

With regard to element (vi), he said it was premature to refer to the
administration and fegulation of the activities in the area before disdussing the
question of possible international machinery in greater depth. Moreover, as other
representatives had stated, the questionvof the participation of States ih the
benefits obtained from the exploration, use and exploitation of the resources of
the area shogld‘be discussed under item 4., So far as element (vii) was concerned,
his delegation took the view that the principle’bf the freedom of the high seas
vas applicable to the exploration and explcitation of mineral resources{of the
deep ocean Tflcor. 'Nevertheless, if a new rézime was established with respéct to
the ocean floor the legal status 6f that area might be different from that of the
suparga“ent high seas. ' -

His delegation fully supported the concept underlying element (viii), but

felt that that concept, too, might more appropriately be considered under item U4,

e
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Mr.-FOULAoHENKOV (Unlon of Sov1et Socialist Republics) said that the

tion of legal pr1nc1ples was one of the most 1mportant and complex questions
on the agenda of the Sub-Commlttee.‘ The dlscuss1ons of that question in the
Ad Hoe Committee and.at the twentygthird session.-of the General Assembly had
shown that‘the‘legaliprovisions applicable to the sea-bed must be considered in
the light,of the existing principles and norms of international law, including
the Charter of the United Hations.‘ The Legal'Sub-Committee, fortified by its
experience in.discussing the question, was nov in a position to carry out its
nandate of elaboratinv legal principles "which would promote international
co-operatlon in the exoloratlon and use of the sea-bed and the ocean floor, and
the su0501l thereof, ‘beyond the limits of national Jurlsdlctlon and ensure the
exploitation of thelryresources for the benefit of,manklnd”, in accordance w1th
the terms of General Assembly resolution aL67 A'(XXIII). '

‘The informal | inter-sessional consultations, in which his delegation had
Dart1c1oated, had accompllshed a great deal of uselul work. Partlcularly valuable
was the ana1ys1s of the various proposals concerning legal principles and the
identification of the,constltuent elements of those principles. General agreement

‘:d been reached on certaln prlnc1ples, whlle others required further elaboration

before tney could be acceptable to all delegatlons. It was significant that the

principles on whlch agreement had been reached were of a general character,
whereas the controver51al 1ormulatlons were often expressed in more detailed terms.

The Sub—Commlttee_ohoulo beware of overloadlng the general principles with details

vhich might have. the effect of impeding agreement. In many cases such details.
} ;

could more‘uSefully be considered in future when the Committee would have the
aslk of elaboratlng legal norms governing activities on the sea-bed and ocean.
floor beyond the 11m1ts of natlonal Jurisdiction.

One could not over—empha51ze the importance of the principle of the
raservatlon exclus1velj for peaceful purposes of the sea~-bed and ocean floor, or,
in other words, the prohlbltlon of the use of the sea-bed for military purposes.
The adoptlon of that pr1nc1ple would create favourable conditions for the
exoloration'and dse of.the'sea—bed and ocean floor for the benefit of all mankind.

HlS delegatlon had the impression that no one objected to the concept that

there ex1sted an area of the sea-bed and ocean floor beyond the limits of natlonal

...
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jurisdiction. The adoption of that concept as a legai principle would help to
allay any fears about the appropriation of partvs of the area by individual
States.

From that general principle a number of corollaries could be derived,
including elements (1i) to (v). 1In his delegation's view, element (iii), taken
together with element (v), adequately covered the ideas expressed in element (iv).

His delegation had repeatedly expressed its view that the concept of
the "common heritage of mankind" was not a legal principle. The concept was
. subject to various interpretations, one of them being that the concept implied
common owvnership or some form of common ownership. If that was the case, the .

concept of res communis, which had already been rejected as inapplicable to

the sea-bed beyond the limits of national jurisdiction, would be invoked to
Justify national appropriation of portions of the sea-bed. In any event, his
delegation shared thé view expressed by many others that academic discussions
on the subject of that expressiohiwould distract the Committee from its
consideration of practical problems and impede progress in ghe elaboration of
legal principles.

The general principle that exploration and exploitation of the sea-bed
should be carried out for the benefit of all mankind, taking into account the
special needs of the developing countries, would serve the interests of all

States and particulariy those of the developing countries.

The importance of defining the term "the sea-bed and the ocean floor
beyond the limits of national Jjurisdiction" had been emphasized on several
occaslons. The lack of a precise definition could be a serious obstacle to
the formulation of legal norms to govern the exploitation of the sea-bed. The
question would naturally require careful study; and it was .important not to
prejudge the solution to be reached or the manner of reaching it. \

It had been suggested that the sea-bed should be considered separately
from the superjacent waters of the high seas. There was, however, a natural
link between the sea-bed and the marine environment, and there was a need for
measures to prevent pollution of the marine environment as a result of the

exploration and exploitation of the resources of the sea-bed. The International

/...
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Law Commission had considered the problem of the sea-bed, and specifically the
outinental shelf, in the context of the general topic of the high seas. -The
1956 Geneva Conference on the Law of the Sea had rejected a proposal that the

zeneral concept of the sea should be broken down into four separate concepts

the sea water, the living resources of the sea, the sea-bed and the air space

above the sea. The 1953 Convention on the High Seas not only enumerated the

freedoms relating to the marine environment (freedom oFf navigation and freedom
of fishing) but referred specifically to a freedom concerning the sea-bed.

In its report on the work of its eighth session (A/5159), the International

Lev Commission had stated that the draft articles concerning the law of the

sea had not provided for special regulation of {ue exploration and/exploitation

of the subsoil of the high seas, because such exploitation had not yet assumed

sufficient practical importance to Jjustify specilal regulation. International

co-operation in the exploration and exploitation of the sea-bed should permit

rational use of the resources of the sea-bed and ocean floor for the benefit

and in the interests of all mankind.
With regard to item 2, the Soviet delegation believed that contemporary

international law, including the United Nations Charter, was fully applicabple

%o the activities of States in all spheres. It understood the term "international

izw" to mean not only the legal norms embodied in international agreements and

customary international law but also the gereral principles of international law
a1

)
~in
vl

international co-operation in the exploration and exploitation of the sea-bed

ich should govern relations among States, particularly in the develonment

and ocean floor. It was.incorrect to say that international law applied to the

sea-bed only in a subsidiary way because it related primarily to the use of the

other parts of the marine environment. Such an approach would be a negation

¥

o5f the general principles and norms of conteuporary international law governing

~elations among States.
The Soviet delegation had no objection to the principle that internationsl

(o)

racponsibility for national activity on the sea-bed, regardless of whether the

activity was carried out by govermment organs, non-governmental orpanizations

or private individuals, rested with States.

[ oo
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The elaboration of specific legal norms governing the activities of States,
particularly in the exploitatioﬁ of the resources of the sea-bed beyond the
limits of national Jjurisdiction, would be one of the Committee's future tasks,
in accordance with General Assembly resolution 2467 A (XXIII).

The formulationfor item 2 contained in the report of the drafting group was

acceptable as a whole to the Soviet delegation.

Mr. EVENSEN (Norway) said that his delegation generally supported the
elements formulated in the report of the drafting group for item 1, although
there was some duplication of ideas. There were also some omissions. There was
- no reference to .,the principle that there existed an area of the ocean floor and
the sea-bed beyond the limits of national jurisdietion. Paragraph 29 of the
draiting group's report referred to the view that the existence of such an area
was a fact and not a legai principle. Yet the existence of the area was
certainly part of the prevailing system of international law and was generally
accepted. Consequently, the first legal principle could state, for instance,
that: "There exists an area of the sea-bed and the ocean floor and subsoil
thereof which lies beyond the limits of national jurisdiction". Such a statement
would not prejudge the question where the dividing line should be drawn between
national continental shelves and the deep ocean floor. Alternatively, the idea
" could be included in a preamble to the principles. | ‘

The concept of the sea-bed and ocean floor being the common heritage of
mankind was of value and should be included, even if it was lacking somewhat
in clarity. Since some delegations were uneasy about the concept, it could
be included in a preamble to the principles. '

The first principle to be stated in the declaration should be the one
covered by elements (iii) and (iv), concerning non-sovereignty. It could be
vorded as follows: 'No State may claim or exercise sovereignty or SOVereign
rights over nor grant exclusive rights to any part of the sea-bed and ocean
Tloor or its subsoil beyond the limits of national jurisdiction." It would
perhaps be advisable not to prohibit the exercise of jurisdiction; a State might
~ be allowed to exercise certain types of jurisdiction in the area, for example

over its own nationals.

[eon
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The next principle to be stated should be the prohibition of national

appropriation or annexation. The ideas in elements (ii) and (v) could perhaps

be combined in a formulation such asﬁ - "The sea~-bed and the ocean floor and the

subsoil thereof beyond the limits of national jurisdiction are not subject to
national appropriation, nor may any State, entity or person acquiré property
rights over any part of this area whether by use, occupation or by any other
neans." |

Certain reservations had been expressed regarding element (vii), concerning

the superjacent waters. The notion embodied in the element might, however, be

important because the status of those waters as part of the high seas should
not be impaired. On the other hand, that notion was covered under item 6.
It was true that some of the ideas covered by elements (vi) and (viii)

might be dealt with under items 2 and 4. If that proved impossible, the ideas

could perhaps be included in two preambular paragraphs referring, first, to the
fact that the exploration, use and exploitation of the area should be carried
out for the benefit of all mankind and, secondly, to the idea contained in
element (viii).

The principles concerning the peaceful use of the area, the prohibition

of pollution, the freedom of scientific research and the freedom of the high seas

were dealt with in separate items in the drafting group's report. It should be

borne in mind, however, that they were legal principles of the same importance

as those listed under item 1. Similarly, the intermational régime to be

ecstablished to govern activities in the area - which was dealt with in item I

£ the drafting group's report - was closely related to the legal status of

O

the area. Without some form of international régime and machinery, the

rrinciples to be formulated would be merely empty words.

234
Miss MARTIN-SANE (France) said that, although there were still

considerable difficulties facing the Sub-Committee, the informal inter-sessional

consultations had been most helpful in clarifying certain positions and

nighlighting the problems still to be solved.
The French delegation believed that the declaration of principles should be

short, althoﬁgh it appreciated the need for a miniwmum number of guarantees.

Jen.
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It had supported the earlier "B" princinles, with the addition of a certain
nuniber of other concepts, bul would now follow the outline given in the report
of the drafting sroup.

Her delegation was unable to endorse element (i) under item 1, which
concerned the common heritage of mankind, because it was not clear what would
be the exact legel implications, of the concept. If the discussion could not
dispel the basic uncertainties which existed in that regard, 1t might be
necessary to envisage new legal formulations. The Belgian delegation had made.
en interesting suggestion in that connexion, with reference to a preamble to
the declaration.

Subject to those considerations and to certain drafting changes, the French
celegation had no basic objection to the other elements for item 1 listed in the
report of the drafting group. She agreed with the remaris made by the United
Kingdom representative on the subject of element (vii) and thought that the
ideas in elements (vi) and (viii) could be more appropriately included under
item k4.

With regard to item 2, the formulation given in paragraph 1L (i) of the
drafting group's report was quite acceptable. The reference to the Charter of
the United Nations meant that the law applicable to the sea-bed was broader
than that embodied in the 1958 Geneva Conventions. Her delegation could also
agree to add a reference to the applicability of the principles to be proclaimed

in the decleration under consideration.

Mr. SCHRAM (Iceland) said that, while his delegation understood the
reluctance of some countries to incorporate the novel term "common heritage of
mankind" in a set of legal principles, it was in complete agreement with the
rhilosophy and fundamental meaning of the tefm. As a compromise, the concept
could perhaps be included not in the list of legal principles but in an
cperative paragraph immediately preceding them.

The formulation in element (vii) concerning the superjacent waterslwas
rather unfortunate. While the régime governing the sga—bed would have to be
considered in relation to the régime governing the superjacent waters, the

Committee's terms of reference did not cover the superjacent waters and the

[eo.



-31- A/AC.138/5C.1/SR.14

(Mr. Schram, Iceland)

status of those waters should therefore not be mentioned in the enumefation of

legal principles concerning the sea-bed. His delegation would have no difficulty

in accepting a paragraph - pérhaps in the preamble - stating that the principle
of the freedom of the high seas should not automatically apply to the sea-bed

and ocean floor. It had considerable reservations, however, about the existing

wording of element (vii). ,

He fully” supported the remarks_made by the Brazilian representative at
the preceding meeting on the subject of State responsibility. That concept
should be an essential part of any future intérnational treaty, since a new
area of human activity was involved.

His delegation attached considerable importance to item 7, concerning
pollution, and was glad that important work was already being done by international
agencies. The issue was cruclal to the whole question of the sea-bed and ocean
floor and the Committee could help to resolve it for the benefit of all mankind., .

Mr. PINTO (Ceylon) said that his delegation firmly believed in the
existence of an area of the sea-bed and the ocean floor over which no State
could claim or exercise sovereign rights or acquire property. It also maintained
that all States should participaté in the administration and regulation of the
activities in the area as well as in the benefits obtained from the exploration,
use and exploitatibn of its resources. 1In that connexion, the proposal in
item L for the establishment of appropriate international machinery was of
particular importance. .

The phrase '"common heritage of mankind" deserved to be included in the
declaration of principles, as it suggested that all peoéles would benefit from
activities in the area concerned and that their economic growch would thereby be
However, as the phrase might have political connotations, it would

accelerated.

be wise to determine its exact legal content as the debate progressed before

deciding whether to include it in the declaration.

With respect to item 2, his delegation favoured a formulation which would
make activities on the sea-bed subject to the relevant principleé of
international law, including the United Nations Charter. However, it questioned

the usefulness of the reference to "the legal principles and norms to be

/...



A/A.138/5C.1/SR.14 .

(Mr. Pinto, Ceylon)

1nternatlonally agreed upon in parag raph 18; once those pr1nc1ples were

embodied in an: 1nternational agreement they would become binding as 1nternatlonal
dlaw, whether or not there was any reference to them in a declaration. He
'sympathlzed with the intention.of those who had suggested the formulation,. -
which was designed to diSSuade any State or wroup from taking advantage of the
time needed for the formulation of binding pr1nc1ples by acting in a manner

which mlght prejudice the ultlmate efflcacy of those principles; but he thought
the idea could be formlated more prec1sely in a separate paragraph in the '
declaration.

Although the Committee was not empouered'toesettle the question of
boundary (paragraph 29 ZT}/), it could discuss the questlon and agree upon
recommendatlons for a solution. It mlght also discuss the mechanlcs of how to
ensure 1nternat1onal acceptance of the boundary.

His delegation endorsed the concept of State respon51b111ty set forth in
paragraph 29 (iii) and felt that the proposal should be strengthened alonb the
.lines of paragraph 5 of the Declaration of Legal Principles Governing the -
Activities of States in the Etploration and Use‘of-Outer‘Space. " Moreover,
entities other than States - for example, 1nter-governmental 1nst1tutlons -
should also bear international respon51b111ty for. actlvltles on the sea- bed.

The Committee should move - on without delay from the- analy51s of concents
towards the formulation of a concrete draft Ol pr1nc1ples. The developlng
countries in particular felt the urgency of the 51tuatlon, in vievw.of the i~‘
ever-widening gap between them and the developed countrles. The sea- bed

offered a new source of wealth . and new hope for economlc grOWth.

Mr. STEVENSON (United States‘of-America) said that elements (ii)

to (v) of item 1 were of crucial importance. At the present stage, it was ,
desirable to avoid golng into too much detail in the declaratlon, for example, -
special problems might arise with respect to elements (1v) and (v). because of
the particular meaning of certain'terms within a country's'judicial system.
The remarks of the representative of Norvayrwith respect to jurisdiction and

exclusive rights were most relevant in that regard. There was also some risk
that the language might cause dlfflcultles for certaln countries ourln the

oericd before a régime for the sea~bed had been establlshed.
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Mr. PAVICEVIC (Yugoslavia) said that the report of the informal

drafting group on the formulations proposed under the programme of work

was an interesting and important document (A/AC.138/5C.1/L) as it indicated the
areas of agreement as well as points of disagreement at the present stage of the
debate and offered a‘basis for further discussion, in an effort to widen the

scope of =greement and to diminish and eventually resolve the points of difference.
His delegation had always been in favour of the early conclusion of a declaration
of main principles. . ' '

Referring to the concept of "the common heritage of mankind", his delegation
recalled the statement' it had made during the second session of the Legal
Sub-Committee stressing the fact that it had accepted the phrase "the common
heritage of mankind" as a description of its position regarding that part of the
sea-bed, recognizing the fact that the concept had to be discussed and elaborated
into an appropriate and widely acceptable legal concept. However, in response to
the objections raised by some delegations that the concept lacked legal content,
that it was void of precision, etc., he would point out, as a counter-argument,
that legal content wouid be given to that concept or any other concept through a
common effortrto formulate an international law that would reflect the interests
of all countries. It could also be said that an idea usually preceded the process
of elaborating upon it and rendering it precise. Furthermore, it was possible to
argue that the concept was more political than legal. In his delegation's opinion
there was an equally valuable counter-argument that the law represented a measure
of policy, that all efforts in the Committee were based, motivated and reflected
in respective national policies as well as in the desire to find such international
legal instruments as would reflect the common interests of all. To the contention
that it was a novel principle in international law, it could be said that today
it was clear to all that they were primarily confronted with a progressive
development of intérnational law.

To the argument that the concept was based upon the traditional concept of
"heritage" from civil law and that as such it could not be implemented into the
relations among States, one could voice a counter-argument thaf a new international
law was being created, tcgether with new concepts and institutions which reflected
the present development of technology; the political, economic and other realities

of the present world as well as new problems, new needs and interests so that one
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should not, through a formalistic approach, prevent the creation of such an
international law as would reflect and satisfy new and prevailing realities.

His delegation felt that it was important to establish whether all delegation
were prepared and willing to achieve certain main gcals which should be reflectéd
under the legal concept that would determine the legal nature of the sea-bed and
. its resources, irrespéctive of the connotation of the concept. He pointed out
that those gcals were: first, the internationalization of the area, details of
which had been given in elements (ii) to (v) of paragraph 5 of the said document ;
secondly, the establishment and reccgnition not only of the "freedom" of access

to the riches of the sea-bed or '

'equality of opportunity" in their exploitation,
but also the rights of countries to participate in the exploration, exploitation
and use of the resources of the sea-bed, and what was more important, their right
to participate in an equitable sharing of the benefits derived therefrom. In that
connexion he recalled péragraph 33 of the report of the Economic and Technical
Sub-Committee contained in document A/AC.138/SC.2/6, which stressed that, for the
development of the resources of the ocean floor, new forms of international
co-operation should not reflect present inequalities and differences between
developed and developing countries, and that they should provide not only for
equality of opportunity, but also for equality in the actual enjocyment and
equitable sharing of benefits derived from the exploitation of the resources of
the ocean floor.

Thirdly, he pleaded for the right of all States to participate in the
regulation and administration of the exploration, use and exploitation of that
part of the sea-bed, without discrimination, in the interest and for the benefit
of all mankind. He added that those ideas were contained in element (vi) of
paragraph 5 of the report. His delegation recognized that all those three elements
constituted the presently formulated legal content of the concept of the common
heritage of mankind which his delegation supported.

5 The concept of a ccmmon heritage of mankind shoﬁld be further elaborated to
take into account other_elements, such as the interests of developed and
developing countries, maritime and land-locked countries, the size of a country's

territory and coast, population density and related priorities.
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His delegation could not agree with the suggestions proposing the transfer of
element <vi) to other items in the report sincé it was actually dealing with the
substantive components of the presently formulated concept of the common ﬂeritage
of mankind. The right of States to participate in the administration and
regulation of the exploration, expleitation and use of the sea-bed should be
differentiated from the ways and means of their implementation, i.e., from the
organizational element of those rights - the creation of an appropriate machinery
which would allow the fulfilment of the recognized rights in an adequate manner.
That was another question which would follow its own procedure of solution
although closely connected with and derived from the legal régime which was
expected to evolve, .

With reference to elements (ii) to (v), his delegation expressed an opinion
that they contained the necessary components for the idea of the
internationalization of that region and a hope that real possibilities existed for
drafting a formula acceptable to all. Reférring specifically to elemént (v), his
delegation was inclined to support the idea. However, since its formulation could
give rise to certain problems, he felt that it merited further consideration.

He also suppcrted the idea of element (vii) which had stressed the different
legal nature and status of the sea-bed and the ocean floor and its subsoil from
the superjacent waters and high seas. He stated that if the unity of the legal
nature of the sea-bed and the high seas were applied, the princible of freedom on
the high seas wouid actually prevent developing countries or land-locked countries
from enjoying certain benefits froem the natural riches which were hidden in the
sea-bed., Conflicts of interests concerning'the various uses of the sea (the’high
seas, the water in between the sea-bed and the surface of the sea, the sea-bed and
its subsoil, etc.) should be solved through special international arrangements,

and within the framework of and associated with the future international régime

for the sea-bed.

Mr. ARORA (India) commended the Norwegian representative's apprcach to
the formulation of principles. The phrase "ccmmon heritage of mankind" was
important and should be included in the declaration, although it was too early
to arrive at a precise formulation of the concept. Element (iv) of item 1 rounded
off element (iii). He agreed with the Norwegian representative's interpretation

of those elements, an interpretation which might allay the United States

representative's fears, /



A/AC.138/sC.1/SR.1k -36-

(Mr. Arora, Indié)

" With respect to item 1 (vii), .he noted that the Convention on the High Seas
did not contain any significant principles relating to the sea-bed. The
principles of international law applicable to that area were rudimentary;
therefore, the Icelandic representative!s comment on element (vii) was helpful.

He agreed with the representative of Ceylon that principles of international
law must be agreed upon for the exploration, use and exploitation of the sea-bed.
The formulation suggested in paragraph 18 should include a reference to "the

legal principles and norms to be internationally agreed upon'.

The meeting rose at 6.10 p.m.
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CONSIDERATION OF THE REPORT OF THE INFORMATL: DRAFTING GROUP (A/AU-lBB/SC.l/h)
(continued)

Mr. GORALCZYK (Poland) felt that the Sub-Committee should seek to adopt

a declaration of general legal principles, even though such a declaration might
be incomplete, rather than prolong its work in order to elaborate a more ambitious
text. There appeared to be broad enough agreement on the desirability of
elaborating a set of principles covering all the main problems relatingAto the
1egal status and the exploration and exploitation of the sea-bed and its subsoil
beyond the limits of national jurisdiction. The declaration should restate
existing binding norms of international law and should provide broad outlines for
the ¢laboration of new legal instruments.

The Sub-Committee's task was more difficult than that of the drafters of
the Declaration of Legal Principles Governing the Activities of States in the
Exploraticn and Use of Outer Space. The legal status of outer space had not been
defined by binding legal norms, but in the case of the sea-bed such norms did
exist, and they could not be changed by a mere declaration»of principles.

The Pclish delegation could not accept the present formulation of item 1 (i),
embodying the controversial concept of a "common heritage of mankind"”, as it
was open to many and often far~reaching interpretations. Paragraph 1 of the
Declaration of Legal Principles Governing the Activities of States in the
Exploration and Use of Outer Space had been cited in support of that concept.
However, in that paragraph the exploration and use of outer space - but not outer
space itself ; were declared to be the province - but not the common heritage - of
mankind. Although his delegation could not accept the formulation of item 1 (i),
it fully supported the idea that the exploration and exploitation of the resources
of the sea-bed and its subsoil beyond the limits of national jurisdiction should
be carried out for the benefit and in the interests of all menkind, taking into
account the special needs of the developing ccuntries.

His delegation supported elements (ii) and (iii) of item 1, which were
fundamental for the definition of the legal status of the area under discussion. ,
The wording of element (iv) seemed to be more controversial. Doubts had
been expressed concerning the possibility of exercising jurisdiction in the area.

He was speaking deliberately of jurisdiction "in" the area and not "over" it, and

/...
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"sovereignty". Moreover,

did not consider "jurisdiction" to be synonymous wifh
it was not clear what kind of "exclusive rights" were contemplated in element (iv).
If the reference was to property rights, then the_question should be dealt with

in element (v). '

As preséntly worded, element (vi) was not suitable for inclusion in a
declaration of legal principles. However, some ideas contained in it might be
discussed under item k4.

His delegation had no strong feelings about the suggestion that elements (vi)
and (viii) should be linked. The wording of element (viii) was acceptable and
could form part of a general description of the legal status of the area under
consideration.

Paragraph 11 of the report clarified the meaning of element (vii). However,
that meaning was ?o some extent contrary to the wording of item 2: Applicability
of international law, including the United Nations Charter. In his delegation's
view, the Geneva Convention on the High Seas did not make a distinction between
the legal status of the sea-bed and its subsoil beyond the limits of the
continental shelf and the legal status of the superjacent waters. However,
consideratlion must be given to the applicability of all relevant norms, incldding
the Geneva Conventions on the law of the sea.

Lastly, his delegation considered the inclusion of item 2 to be essential

and hoped that a wording acceptable to all delegations would be found.

Mr. STEINER (United Republic of Tanzania) said that his delegation
believed that the statement contained in paragraph 29 (i), to the effect that
there was "an area of the sea-bed and the ocean floor and subsoil thereof
underlying the high seas which lay beyond the limits of national jurisdiction',
was a legal principle which should be enshrined in any future legal régime
governing all activities in the area. His delegation did not agree that the
statement was merely one of fact; international law recognized that there were
areas of the sea-bed and the ocean floor and the subsoil thereof which lay within
the limits of national jurisdiction, and it was only logical for it to recognize
that there were certain areas which lay beyond those limits,\however imperfectly

the limits were defined.

[oen
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His delegation believed that the ocean floor and its subsoil beyond the
limits of national jurisdiction were the common heritage of mankind. As a member
of the developing world, Tanzénia was determined to see that mankind as a whole
shared equally all the benefits to be derived from the exploration and
exploitation of the area. It fully subscribed to the view that the concept of
a "common heritage of mankind" must find a place in the declaration of legal
principles to bé formulated. The principle might be worded as follows: "The
area of the sea-bed and ocean floor and the subsoil thereof, which underlies the
high seas and which lies beyond fhe limits of national jurisdiction, is the
common heritage of mankind." '

His delegation had no difficulty in accepting the remaining elements of
item 1. Element (vii) was particularly important, since the high seas were
already the subject of an existing instrument of international law; and the
distinction between the high seas and the area underlying them should be
maintained.

i With respect to item 2, his delegation welcomed the notion that international
law, including the United Nations Charter, should be applicable to the area under
discussion., It also believed that the area should be reserved exclusively for

peaceful purposes (item 3).

Mr. SCIOLIA-LAGRANGE (Italy) said that the elements of the legal status

of the area under discussion should be so worded as to be true rules of law, that
is a source of definite rights and obligations for specific subjects of law. The
wording of item (1) (i), while acceptable from the purely philosophical standpoint,
was not a legal principle in the above—mentioned sense, His delegation could not
endorse the Indian representative's view that the concept of a common heritage of
mankind at present lacked legal content primarily because the concept'had not yet
been enshrined in a formal declaration. Its inclusion in such a declaration, in a
wording which did not fulfil the objective requirements for being a legal
principle, could not magically endow the concept with those necessary requirements,
However, as his delegation fully subscribed to the philosophy behind the concept,

it would agree to its incorporation in a preamble to the legal principles.
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His delegation fully endorsed element (ii). Elements (iii) and (iv) were
also aceeptable; although he preferred the wording in element (iii). It was
unnecessary to include element (v), as the principle contained in it followed
naturally from the statement in element (iii). He agreed with the United States
representative that element (vi) should be considered in *the course of the
discussion of the régime to be established for the exploration and exploitation
of the resources of the area.

With respect to element (v11), he noted that the principle of the .
separation of the area under discussion from the superjacent waters had never
been affirmed by the Ad Hoec Committee, the General Assembly or the Committee
itself, and that the usefulness of such a principle was highly debatable.

Special measures for the sea-bed might prove necessary; but it was also true that
some of the rules applicable to the superjacent waters could also be applied to-
the sea~bed. Therefore, the rigid formulation of the legal principle contained
in element (vii) could not be justified.

Lastly, his delegation supported the wording of element (viii).

Mr. BODY (Australia) said that, rather than seek to formulate a
minutely detailed set of principles covering every contingency, the Sub-Committee
should strive to prepare a straightforward, but none the less precise and
unambiguous, set of first prineiples that would serve as broad policy guidelines.
In that connexion, his delegation felt that in some respects: the elements
contained in item 1 went beyond first principles on legal status. Some were
obscure; some prejudged policy issues whieh had not yet been fully considered in
the Committee, while some belonged under other items. Some, however, were
incomplete. _

He agreed with the representatives of Japan and Norway that it should be
stated at the outset that an area existed which was-beyond the limits of national
jurisdictien. He also felt that a statement of principle should be included to the
effect that, with due regard to the relevant provisions of international law,
there should be agreed a prec1se boundary for the area. At the present stage,

hovever, a deflnltlon of that boundary should not be attempted.
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In the interests of simplicity and precision, the principles ultimately
adopted on legal status should employ only what was to be found in elements
(ii) and (iii) of item 1. The expressions "common heritage of mankind",
"jurisdiction" and "exclusive rights", for example, were imprecise. However,
there might well be scope for reference to some general concepts in a preamble
to the declaration of principles to be adoptéd.

Items 2 and 3 were essential elements in any statement of principles on

the subject.

Mr. GLASER (Romania) said that the task of elsborating principles

to govern the activities of States on.the sea~bed and ocean floor beyond the
limits of national jurisdiction was a watter of the highest priority. It was
not true, however, as some had suggested, that the érea of the sea=-bed beyond
national jurisdiction represented the last lawless frontier. All States had

the general obligation to respect the established principles of international
law on the sea~bed as well as elsewhere. Nevertheless, a statement of principles
specifically applicable to the sea~bed was urgently needed,

In the statement of principles, provision must be made to ensure mutual
respect for national sovereignty on the part of all Sta{es, full equality of rights
and observance of the principle of non-interference in the internal affairs of
‘States. All the principles included in the statement must be of a practical and
realistic character and be so worded as to obtain the support of all States.

His delegation felt that item 2 properly belonged among the elements listed
under item 1, which dealt with the legal status of the area. Subsuming item 2
under item 1 would ensure the application of the United Nations Charter and would,
accordingly, safeguard international peace énd security in the area.

His delegation strongly supported item 4, which would ensure that the
potential wealth of the sea-bed would be used to improve the living gtandards of
all people throughout the world and to eliminate the ‘gap between the developing
and the developed countries, preventing all discrimination'between States.

The reservation of the area exclusively for peaceful purposes was essential;
~ the arms race must not be earried to the sea-bed. For instance, the emplacement
" of nuclear weapons on the sea-bed posed a particularly grave danger in that ?n
accident might occur which would upset the entire structure of marine ecology with

incalculable consequences for the future of life on earth as a whole.

(e



-3 A/AC.138/5C.1/SR.15

’

(Mr. Glaser. Romania)

The idea of prohibiting national appropriation of any part of the area must
be one of the basic principles. The adoption of such a principle would be a
necessary precondition to the exploitation of the resources of the area in the
interests of mankind as a whole,

From the discussions which had taken place in the Sub-Committee, it was
clear that there were certain general areas of agreement among delegations.
Activities in the area, it was generally acknowledged, should not interfere with
the freedom of navigation on the high seas, nor should such activities produce
any adverse effects on the living resources of the sea, which were so vital as
a source of food for the world's expanding population. As yet, there were no
generally agreed formulations of those two principles; perhaps the relevant
provisions of the 1958 Convention on the Continental Shelf could be instructive
in that regard. There was also broad agreement on the need to protect the
freedom of scientific research in the marine environment and to promote
international co-operation in oceanographic research with a view to encouraging
the participation of all States in the exploration of the area. Furthermore,
no one disputed the need to include in the statement of principles a provision
to prevent the pollution of the marine enviromment. Lastly, there seemed to be
a consensus cohcerning the idea that States should be liable for dcmages
resulting frcm the activities of their nationals on the sea-bed.

In other areas, agreement appeared to be more remote. <The fact that certain
principles were still disputed, however, should not discourage delegations from
pressing ahead with the important work of codifying the existing areas of agreement.
The development of internationsl law was a progressive process and the adoption
of a statement of principles would be merely the first step towards the full
elaboration of the interhational régime applicable’to the sea~bed. His delegation,
for its part, was eager to make progress and would devote its'most intense

efforts to the codification of international law for the sea-bed.

Mr. BADAWI (United Arab Republic) observed that many delegations had
referred to the concept of the "common heritage of mankind" as a notion devoid of
legal content and subject to varying interpretations. His delegation, however,

considered that that concept provided the necessary basis from which the specific

[ooe
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principles relating to the legal status of the area must be derived. The eight

elements listedlﬁnder item 1 could not logically be derived from the present

.theories of res communis or res nullis. Without reference to a general concept
such as the "common heritage of mankind", the principles expressed in those
elements would lack cohesiveness. X

Elements (ii) to (v) were closely interrelated; in fact, elements (ii) and
(iii) could usefully be combined into one element, stating that the area was
not subject to national appropriation or claims of national sovereignty. Some
delegations had objected to the term "jurisdiction"; in his view, the term was
not vital to a statement of principles but could be included if such was the
general wish, Other delegations had expressed reservations with regard to the
question of property rights raised in element (v). It should be pointed out,
‘however, that element (v) referred to '"property" and not property rights. The
adoptlon of elements (i) and (ii) would effectively preclude the acquisition of
property in the area by any State or individual.

Several delegations had suggested that elements (vi) and (viii) should
be considered under item 4. His delegation could not agree. Those elements were
properly part of the definition of the legal status of the area. '

With regard to element (vii), his delegation supported the alternative
formulation proposed by the representative of Brazil and supported by the

representative of Belgium.

Mr. RAMANI (Malaysia) said that, in his view, the elements listed under

‘item 1 4id not constitute a satisfacfory definition of the area under international
law. Those elements should bé examined further from the point of view of the
consequences which they implied.

With regard to the rather novel legal concept of the "common heritage of
mankind", his delegation shared the view of many others that such a concept did
not in and of itself provide the legal basis for the principles, as scme delegations
contended, ‘

The 1958 Convention on the Continental Shelf had led fo the general recognition
of four separate concepts relating to the law of the sea: (1) sovereignty;
(2) jurisdiction; (3) control; and (4) sovereign rights for limited purposes.
While the concepts might not be muﬁually exclusive, in terms of the law of the sea

they were conceptually differentiated.

Joos
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It was an exceedingly complex tésk to draft rules to govern conduct in an
area which, until 1958, had fallen under no State's jurisdiction and had been

open to claim by any State. In the circumstances, the simplest way to deal with
the problem of legal status would be to vest control of the area in the United
Nations; which in the eyes of international law was a legal person capablé of
exercising rights. The United Nations would protect the interests of all States
in the area and provide effective machinery for developing its-resources for

the benefit of all mankind.

lMr. GOWIAND (Argentina) said that the report of the informal drafting
group provided a useful basis for the Sub-Committee's further work., Now that
the report had identified the various controversial elements in the proposed
formulations the Sub~Committee's task was to harmonize the different viewpoints.,
That work would have to be done very carefully with special regard for the
national and international interests at stake.

With regard to item l; his delégation agreed that under the present system
of international law there was no provision for a régime which would ensure use of
the resoufces of the sea-bed and ocean floor beyond the limits of national
jurisdiction for the benefit of ali‘mankind and, in particular, of the developing
countriés. .The existing principles of.international law concerning the high seas
wvere not readily applicable to the sea-bed. A special international régime
suited to the particular requirements of the area was élearly needed.

His delegation supported the view that the declaration of principles should
be based on the concept of the "common heritage of mankind", which had been l
expressly referred to, with slight differences in wording, both by Aﬁbassador Pardo
of lialta in 1967 and by President Johnson of the United States in 1966. The
declaration should recognize the existence of an area of the sea-bed beyond the
1imits of national jurisdicfion which was the common heritage of mankind and,
therefore, was not subject to national appropriation, claims of sovereignty or
exclusive use. Moreover, sovereignty over it should not be acquired by use or
occupation, '

The application to the area of the freedoms of the high seas, in particular
the freedom of exploitation, would not lead to a régime of international

co-operaticn for the benefit of humanity. On the contrary, it would produce
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inefficiency and disorder both with regard to the efforts made to exploit the
resources of the area and with regard to the utilization of those resources.

As the concept of the "common heritage of mankind" was the foundation of the
legal principles which would be enshrined in the declaration, his delegation could
not agree to the proposal to relegate that concept to the preambular part of the
declaration.

Concerning element (vii), it was important to state that the superjacent
waters should be considered separately. For both physical and legal reasons,
international law made a distinction between the waters of the high seas and the
sea~bed. ;

It was important to elaborate the principles defining the legal status of
the area. The consideration of the legal status of the area was not a pointless
academic exercise which impeded the real work of designing the international
régime to regulate activities in the area. The problem of the legal status of
the area concerned the sovereignty and the sécurity of States = concepts to which

his delegation attached great importance.

Mr. BALTAH (Trinidad and Tobago) considered that it was unnecessary to
state as a principle that there was an area of the sea-~bed and the ocean floor and
the subsoil thereof, underlying the high seas which lay beyond théﬂlimits of
national jurisdiction. That was a fact, on the basis of which the Committee had
been working-for two years, and it did not have to be stated in peremptory terms.
His delegation had no objection to mentioning the fact of the existence of such
an area in a preambular paragraph. » ‘

There was an urgent . need for a precise delimitation of the outer boundaries
of the continental shelf. However, the Sub-Committee was not the proper forum
for debating the question. It should merely point ocut, in its report to the Main
Committee, the need for a review of the relevant Geneva Conventions.

His delegation did not share the doubts of some representatives with respect
to the desirability of applying the term "common heritage of mankind” to the area
under discussion. The objéction that it was without specific legal content had
been answered by the Indian representative, who had pointed out that the concept
lacked legal content at the present stage because it had not yet been enshrined

in a declaration of principles.
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s

That the concept was novel was hardly an objeétion, In an area in which
there was little relévant international léw, new concepts to meet new attitudes
would have to be formulated.

With respect to the objection that the concept had political overtones, he
noted that there could be no rigid separation between law and politics in |
contemporary international law. Delegates represented political entities, and
the law reflected the politicai, social and economic interests of States. The
concept of a common heritage of_mahkind was a useful rallying cry, for it
sywbolized. the interests, neéds, hopes, desires and objectives of all peoples. It
focused attentioﬁ on the question of legal owneréhip: the heritage referred to
did not belong to any individual or State, but to mankind in genéral. His
delegation fully agreed with the Brazilian representative that the concept was
"the keystone of a legal régime for the area", and endorsed his interprétation of
it. The concept should be stated in an operative paragraph of the declaration.
The language of item 1 (i) was therefore acceptable to his delegation.

His delegation also Tfound elements (ii) and (iii) acceptable.

Element (iv) presented some difficulty. As the first part of the element
was a repetition of element (iii), it could be deleted. The use of "jurisdiction"
in the second part was confusing, as it was not clear from the way the sentence
was punctuated whether "jurisdiction" was not to be exercised over any part of
the area or over nationals who were legally employed in the area. ' His delegation
was grateful to the Japanese representative for having drawn attention to the
fact that a State would retain jurisdiction over its nationals. His delegation
would_therefofe prefer to see the present wording of element (iv) replaced by
the words "except as might be provided in an international régime, no State
shall claim or exercise exclusive rights or jurisdiction over any part of that
area (paragraph 8)".

Element (v), which flowed naturally from elements (ii) and (iii), was
acceptable to his delegation. However, it had not clearly understood the
reservation expressed by the United States representative regarding the question

of Yproperty" in element (v), and would appreciate further clarification of that

point..
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With respeét to element (vi), his delegation supported the view that the
second part, which was procedural, should be discussed under item 4 and that the
first part could best be dealt with when the guestion of international machinery
was discussed. .

Element (vii) was an iwmportant one.  His delegation did not question the need
to draw a distinction. between the sea-bed and the ocean floor on the one hand, and
the superjacent waters on the other. However, care must be taken in elaborating
the régime for the sea-bed and ocean floor to avoid introducing, even by accident,
any element of conflict regarding rights and osbligations in respect of the
superjacent waters.

4 His delegation had no objection in principle to element (viii), concerning
non-discrimination; however, in its view, a more precise formulation, spelling
out a just and equitable formula for the determination of priorities, should be

devised.

Mr. HOLDER (Liberia) said that his delegation had consistently supported
the view that the sea-bed and ocean floor, and the subsoil thereof, beyond the
limits of national jurisdiction should be-regardéd as the‘coman heritage of
mankind and should accordingly be used for the benefit of all. The Govermment of
Malta had doubtless had such aﬂ idéd in mind when it had first brought the matter
before the United Nations, and the same idea had informed the General Asseubly's
decision to establish the Ad Hoc Committee. His delegation was therefore disturbed
to find the concept’challenged by certain members of the Committee. If the
present system of international law éatisfactorily applied to the sea-bed and
ocean floor beyond the limits of national jurisdiction, there would have been
no need for the General Asseubly to set up the Sea-Bed Committee.

His delegation had no objection to eleuwents (ii), (iii) and (viii) of item 1.
Changes in the wording of those elements would also be acceptable, provided that
they did not substantially alter the principles at present embodied in the
elements.

With regard to element (i#), his delegation felt that the inclusion of the
words "or jurisdiction; nor grant exclusive rights" seemed to prejudice the
general intention to make use of tpe resources of the area. Under the system of

law prevailing in his country it would be difficult, if not impossible, to grant
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exploitation rights which were not exclusive, at least for a given period of time,
and some form of Jjurisdiction would be indispensable to the exercise of those
rights. The forﬁulation contained in elzment (iii) was preferable. ‘

The formulation of element (v) also presented difficulties., The system of
law in his country provided that no one could unquestionably dispose of property
without possessing prior ownership. Thus, if oil should by concession be extracted
from the subsoil of the oéean floor, the concessionnaire could lawfully transfer '
ownership in the oil only if the concessionnaire possessed that ownership'prior to
the transfer. His delegation suggested that element (v) should be omitted from the
statement of principles because of the confusion it might create and also because
the concep£ expressed in it appeared to be provided for in the other elements. '

The present wording of element‘(vi) appeared to create an obligation on the
vart of each individual State to "participate in the administration and regulation
of the activities in this area". It would be preferaﬁle to redraft element (vi)
to indicate that all States should have the right, but not the dut;){9 to participate
in the administration of activities in the area and that all States should
participate in the benefits resultihg from exploitation, and nct merely have a
right to do so.

Element (vii) apreared to be ambiguously worded. If it was intended to mean
that the Committee's considerstion of the sea-bed should exclude any consideration
whatscever of the superjacent waters of the high seas, then his delegation would
suggest that the element should be omitted. 1If, on the other hand, the intention
. was to separate.the status of the high seas from that of the sea-~bed, then that

should be clearly stated.

Mr. DERFRGH (Belgiun) suggested thalt, since there was no controversy
concerning elements (ia) and (iii) of item 1, the Sub-Committee should také
rote of the cbnsensus on those elemente.

His delegation had certain reservations regarding element (iv) which added
two notions to element (iii); first, there was the guestion of Jjurisdiction which,
in that context, was not intended to be synonymous with sovereignty. He agreed
with the representatives of the United States and Norway that the concept of

jurisdiction of a State should not be omitted. Ioreover, it could extend beyond

[ooe
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jurisdiction over physical perscns and involve internaticnal oprivate law, property
law, the law of obligations and contracts, labour laws, and the like. Furthermore,
if it was accepted that States wefe respcnsible for the activities undertaken con
the sea—bedi such responsibility inevitably implied & certain degree cf
jurisdiction. On the other hand, the reference to exclusive rights wvas redundant
since no State could grant rights which it did net legally have in the first place.

The formula submitted by his delegation for element (v) was intended teo take
into account the dangers and implications of private initiative taken independently
of any internationally recognized authority. It responded in fact to a very real
need: attempts had already been made to form an artificial island on the
continental shelf of the United States of America.. Similar constructions could be
built on the reefs in the Pacific for the purpose of extracting the resources of
the sea-bed. States should not be tempted to give their approval to "wild-cat"
initiatives, or to reccgnize in their domestic law property rights which they might
later have to defend and protect at the international level. For such reasons, it
was essential to maintain element (v).

In order to aveid all possible icop-holes, his delegation suggested that the
Ccmmittee shcould consider the following idea: "No one may undertake the '
ekploitation of the sea-bed unless authorized to do so by a State or an
intergovernmental organization."

There was a lacuna in item 1. Elements (ii) and (iii) dealt with the
guestions of appropriation and State sovereignty. But, as the representative of
Liberia had pointed out, item 1 did not mention the queétion of resources extracted
from the sea-bed. As the sole purpose of exploitation was appropriation with a
view to utilization, it should be realizea that the mere fact of extraction would
give the entrepreneur - whether it be an individual, a Stateﬂ\or the United Nations
itself - a right of property over the resources extracted.

He therefore suggested that the idea contained in the foliowing formulation
should be considered for inclusion in the statement of principles: "The
appiopriation of resources of this are=z shail be effected in accordance with the

régime to be established on the basis of the principles contained in this

declaration.”

Mr. KOULAZHENKOV (Union of Soviet Socialist Republics) said that on the

previous day he had formulated several principles relating to the sea-bed. Perhaps
because of linguistic difficulties, they had not been considered in detail by the

Sub-Ccmmittee. He therefore wished to repeat the formulations he had proposed: /
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(1) there is an area of the sea-bed and océan floor which lies beyond

the limits of national jurisdiction, a more precise boundary of which shall be
stablished; (2) the sea-bed and ocean floor beyond the limits of national
Jjurisdiction is not subject to national appropriation and no State wmay claim or
erercise soverelignty or sovereign rights over any part of the sea-bed; no one may
acquire property rights over any part of the sea-bed by use, occupatioﬁ or any
other means; (5) the activities of States on the sea-bed shall be. carried out in
accordance with international law, including the Charter of the United Nations,
and the legal principles and norms which will hereafter be agreed upon for the
exploration, use and exploitation of the sea-bed; (%) the exploration and use of
the sea-bed shall be carried out for the benefit and in the interests of wmanlkind
s a whole, irrespective of the geographical location of States; (5) States shall
bear international responsibility for their national activities on the sea-hed,
irrespective of whether such activities are carried out by governmental organs,

non-governmental organizations or private persons.

Mr. RAZAKANTIUO (Madagascar) said that the report, while not constituti

s '
cree ' s

a set of principles in itself, at least served to crystallize the Sub-Commib

iceas concerning the future declaration.
His delegation fully supported the inclusion of an affirmation of the

existence of an area in the declaration. Although such an affirmation was not

a2 juridical principle in itself, it would add weight to the declaration which the

Sub-Committee would subwmit to the General Assembly. He therefore supported tne

propnosal of Norway to include such an affirmaticn in the preambular part of the

declaration. ‘
With regard to item 1, he felt that the Sub-Committee had no need to confine

itself to established formulae. Its work could lead to valuable innovations in

ternational law, one of which would be the introduction of the cowmmon heritage
‘

£ mankind. That concept represented a promise for fuvure generations.

1

oz
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He expressed his gratitude to the representative of India for his
explanation of the concept of "jurisdiction" in element (iv) at the fourteenth
meeting. Jurisdiction was applicable to the area and not to individual bersons.
However, so that there could be no misinterpretation of the term in future, it
might be preferable to delete it.

With regard to element (vii), his delegation reccgnized the interdependence
of the sea-bed.and the superjacent waters and the surface of the sea. The
indivisibility of the sea itself was recognized by the 1958 Geneva Cenvention.
It was thereforé advisable to bring the various régimes governing the marine
environment into line. He did however feel that for the time being there should
be separate régimes for the sea itself and the sea-bed. He therefore supported
the inclusion of element (vii).

He fully supported item 2. In his view, the applicable instruments of
internaticnal law would in particular include those relating to the freedcm of
the high seas, the conservation of natural resources, and the Internaticnal
Convention for the Prevention of Pollution of the Sea, whose purposes were
basically identical with the purposes of the proposed declaration. .

, His delegation would support all efforts designed to achieve the objectives

of item 3.

Mr. HARGROVE (United States of America) said that he wished to repiy '

to certain duestions raised during the discussions of'the previcus day. At

least one reason why his delegation had expressed reservations about the use of
the concept of property as employed in element (v) was that in the legal system
of‘his country the céncept of property - and a fortiori that of property rights -
was very brecadly interpreted. Any legal perscn permitted to exploit resources -
as a licensee, for example - would possess a legal right,,which even though quite
circumscribed, would be regarded as a type of property or-property_right.
Fufthermore, such rights would presumably be properly described as "exclusive"
and might very well be granted thrcugh or by States. Furthermore, inclusion of
the notion of granting exclusive rights might present difficulties for States
regarding activities taking place before the precise bcundary of the area was

defined, : ‘ N
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Mr. GOWLAND (Argentina) requested the Secretariat to orepare official
translations of the informal proposals made by the USSR and Belgium.

The CHAIRMAN felt that an informal summary of the Sub-Committee's

debates might be useful. With regard to item 1, it was encouraging that there
was such a wide measure of agreement on elements (ii), (iii) and (viii). However,
the Committee had reached no conclusions regarding the inclusion of the concept
of a common heritage of mankind, (element \1)) the question of the separate
régime for the sea-bed'(element (vii) and element (vi)). Although it had not yet
been fully discussed, it seemed that the Sub-Committee approved of the concept
concerning the use of resources for the benefit of mankind as a whole (item L).
Elements (vi) and (viii) of item 1 would also be discussed wmore fully in the
context 6f item k. It seemed that an affirmation of the existence of an area
(A/Ac.138/sc.L/h, para. 29 (i)) was acceptable to the Sub-Committee as a whole,
although it had not yet been decided whether such an aP"lrmatlon should form part
of the prlnc1pleg or of the preamble.

He suggésted that the Sub-Committee should hold informal consultations on the
points on which agreemént was in sight, perhaps by means of an open-ended drafting
group. The purpose of such a step would not be to draft exact formulations, but
to reach some conclusions that could be stated in the report as a positive

achievement of the session.

Mr. ARORA (India) thanked the Chairman for his informal summary. He
felt, however, that it was premature to establish a drafting group before covering
all the items. For example, the Sub-Comnittee had not formally discussed- the
question of the existence of an area beyond the limits of national jurisdiction,
and elements (vi) and (viii) of item Ll were to be discussed more fully under
item 4. He agreed that new formulations should be submitted to the Secretariat )
in J;lulnq but considered that a draftlng group should not be established until
all the 1tems on the agenda had been discussed and all formulations and commen

received. At the present stage, substantive discussions would be far more hzipfu

-

to the Sub-Committee.

Jonn
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The CHAIRMAN explained that he had not intended to make a Tormal

proposal and that his remarks had referred only to item 1. He had put forward
his ideas for consideration by the Sub-Committee in order to assist it in

drafting its conclusions for insertion in its report to the General Asseubly.

OTHER MATTERS

The CHAIRMAN informed the Sub-Committee that the general summary report

of the Symposium on the International Régime of the Sea~Bed, held at the
Tnstitute of International Affairs at Rome from 30 June through 5 July 1969,
would be available to members shortly. On behalf of the Sub-Commititee, he
expressed his appreciation to the Institute for its valuable work.

‘

The meeting rose at 6.50 p.m. -
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CONSIDERATION OF THE REPORT OF THE INFORMAL DRAFTING GROUP (A/AC.138/sC.Ll/kL)
(continued)

Mr. BAZAN (Chile) said that it was the absence from international law of
legal instruments dealing expressly with the sea-bed and ocean floor and the
subsoil thereof beyond the limits of national jurisdiction that had led the General
Assembly to instruct the Committee to study the elaboration of legal principles and
norms directly applicable to that area. The area was, of course, govefned by the
general rules of international law, and the Convention on the High Seas had granted
all States the right to lay cables and pipelines on the sea-bed, but otherwise the
legal vacuum was go great that it had not yet been determined whether the area waé

res nulliug or res communis.

Since delegations appeared to be unanimous in believing that the area in
question was not subject to natiénal approporiation by any State and that no State
might claim sovereignty or jurisdiction over it, the SubjCommittee could be said
to have agreed that it was not resg nullius. That, however, meant that all States
had equal rights in the area, as it was the property of all nations and all
peoples - in short, the ﬁroperty of mankind. Similarly, the General Assembly's
instruction to the Committee to ensure the exploitation of the resources of the
sea-bed for the benefit of mankind was not an expression of generosity, but a
recognition that the area and its resources belonged to mankind. Accordingly, the
Chilean délegation fully supported the formulation reproduced in paragraph 5 (i)
of the report (A/AC.138/sC.1/L4). | -

Some delegations had objecte@ to that formulation on the grounds that the
phraze "the common heritage of mahkind" lacked brecision and legal content. None,
however, were opposed to the essential idea it expresséd. What was important to
" his delegation was that the idea‘of a condominium of all States should bel
incorporated in the pfinciples for the legal status of the area and it was his
hope that the Sub-Committee would in the near future reach agreement on the form

2f worda in which to express it.

/--.



-57- A/AC.138/SC.1/5R.16
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His delegation supported the idea of supplementing the initial statement of
principie by the detailed formulations contained in éub-paragraphs (ii), (iii),
(iv) and (v) of paragraph 5 of the report. The wording of those elements might
need to be revised for the sake of clarity, but their inclusion would facilitate
the interpretation of the basic principle and commit all States to respecting
mankind's common ownership of the sea-bed. '

The Chilean delegation disagreed with the view that element (vi) should be
removed from item 1 and considered in connexion with item 4. The formulation was
an essential element of the definition of the area's legal status: the statement
that the area was not subject to national appropriation logically required the
corollary that it should be exploited only in the manner agreed.upon by all States.
and in such a way as not to deprive them of the benefits resulting from its
exploitation. Item 4, on the other hand, was concerned solely with the adjective
law governing the exercise of those rights.

In conclusion, he expresszed the hope that the Sub-Committee would find it
possible in the near future to reach a consensus on the "common heritage" prinéiple.
By so doing, it would have fulfilled its basic responsibility of providihg the
foundation for successful international co-operation in the exploitation of the

sea-bed and the utilization of its resosurces for the benefit of mankind.

Mr. KHANACHET (Kuwait) said that the report of the informal drafting

group provided tangible evidence of the spirit of conciliation that had prevailed
in the informal consultations and of the genuine efforts of all participants to
remove some of the difficulties. The drafting grou» was to be commended on
producing a clear, concise and objective report which not only incorporated all
the principles which it cdnsidered essential to the legal structure of a system
for exploring and utilizing the sea-bed, but also clearly defined the positions
of individual delegations and groups. For that reason, his delegation believed
+hat the report should be used'as a basis for theASub-Committee's deliberations
and consultations, and as a text on which, with ébpropriate amendments, the

unanimous agreement of all delegations might be secured.
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The principle defined in paragraph 5 (i) of the report should, in his
delegation's opinion, be the keystone of any future system for the exploration
and exploitation of the sea-bed and the ocean floor and the subsoil thereof beyond
the limits of national jurisdiction. Those delegations which were hesitant about
or opposed to the inclusion of the "common heritage of mankind" concept in the
principles concerning the legal status of the area had contended that the phrase
was vague and liable to misinterpretation, that it did not correspond to any
element of international law or that it had no legal content. The fears and
suspicions implicit in such objections were unjustified. The introduction of a
new concept into international law was not an unprecedented occurrence: after all,
the institution of the League of Nations and, subsequently, of the United Nations,
had required the Jurists of the time to expand the body of international law to
accommodate new concepts and endow them with legal content. The area with which
the Committee was concerned was a new environment and one which gave all mankind
the hope of a better 1life, and for that reagon alone delegations should not allow
purely formal objections to delay the definition of its legal status.

Acceptance of the principle stated in paragraph 5 (i) would obviate many of
the difficulties which had arisen in connexion with elements (ii) and (v). As
formulated in the report, the distinction between fhe two appeared to be that,
whereas element (ii) was intended to exclude appropriation by any State, element
(v) covered States, companies or other organizations, and private individuals.
Some delegations feared that such a phrase as "any part of this area" might be
interpreted as excluding the resources of the area and accordingly permitting
appropriation or ownership of the resources. Agreement on the "common heritage”
concept would, of course, dispose of such difficulties, but in the absence of
such agreement, he suggested that the formulations should be so revised as to
exclude appropriation by States, organizations and private. persons of the area and
its resources.

His delegation agreed with the substance of elements (iii) and (iv) but
believed that some amendment of the wording was required in order to indicate that

while no State might claim territorial jurisdiction over any part of the area,

/...
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States would be required to exercise their Jurisdiction over the activities of
their nationals within the area. Element (vi) was also acceptable to his
delegation in principle; the concept might, however, be beitter expressed as "All
States shall be eligible to participate... in this area and shall participate in
the benefits ...%. '

The separation of the seca-bed from the superjacent waters, as contemplated
in element (vii), was not in his delegation's view, a practical possibility. The
two areas were organically interdependent and it would be illogical to establish
legal provisions for the sea-bed without taking account of their impact on the
superjacent waters, or the impact on them of existing international law and
custom on such matters as fishing rights. What was really required was the
co-ordination of existing law with the future legal régime for the sea-bed.

Finally, his delegation supported the inclusion of element (viii):  scientific
exploration of the sea-bed, as part of the common heritage of mankind, should be

accesgible to all States and to their nationals.

Mr. CABRAL DE MELLO (Brazil) observed that there was still some

difference of opinion with regard to elements (iv) and (v). In their comments

at the previous meeting, the representatives of Belgium and the United States had
rmentioned certain difficulties that arose in connexion with the concepts of
jurisdiction and property. 1In a spirit of conciliation, his delegation had
endeavoured to recast elements (iij; (iii), (iv) and (v) in a new formulation
which would read: "1. This area shall not Be subject to national appropriation
Ly any means and no State shall exercise or claim sovereignty or sovereign rights
over any part of it; 2. Except as might be provided in an international régime
to be established, no State shall claim or exercise jurisdictiob or exclusive
rights over any part of this area and no one shall acquire property over any part
of it". The reference to jurisdiction, exclusive rights and property rights in
the context of the légal régime to be agreed upon for the area could perheps
zolve the difficulties and provide a form of language acceptable to all. In the
course of the informal cénsultations, it was the United Kingdom representative

wro had suggested wentioning the concepts of Jjurisdiction and exclusive rights

.

/...
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in the context of the legal régime; his own delegation had merely added the concept
of property, since, as was mentioned in paragraph 9 of the report, several
delegations had insisted on the need for clearly stating that the area was not
subject to appropriation by private persons or entities. '

Mr. MLADEK (Czechqélovakia) said that}it was iﬁperative to stress once
again the need for defining the precise boundary of the area of the sea-bed and ’
the ocean floor beyond the limits of national jurisdiction. The final solution tc
that question would have a significant effect on any participation by land-locked
States in further work in that area. He wished to endorse the formulation /
propbsed in that connexion by the USSR‘delegation at the previous meeting'andihe
wags also> of the opinion that the idea of the existence of the area and the
necessity for a more precise definition of its boundaries should be stated in the
preamble of the future declaration of legal principles.

His delegation could not agree with the view thatlthe concept of "ccmﬁon
heritage" should be regarded as a legal principle. However, non-sovereignty and
non—appropfiation were essential aspects of item 1 and he preferred to see them
formulated in two separate paragraphs. In addition, the formulation in one
paragraph of the principle of non-approprigtion either by States or by their
nationals would eliminate some difficulties attaching to element (v). In view of
the discussion which had taken place concerning elements (vi) and (vii), he
proposed that .they should be considered at a later stage. Elément,(viii) was to
some extent related tobitem 4 and he felt that it could be included in that item
if necessary. He had‘no objection to the formulation of item 2'suggested in
paragraph 18 of the report and, in conclusion, wished to propose the insertion of
‘the following in the preamble of the future declaration: "The GéneralAAssembly,
affirming that there exists an area of the seg-bed and the ocean floor and the
subsoil  thereof, beyond the limits of national jurisdictioh (hereinafter described
as "this area"), a precise bougaary of which should be agreed upon”. And, in the
operative part of the declaration: "Declares: 1. No State may claim or
exercise sovereignty or sovereign rights or jurisdiction over, nor grant exclusive

rights to, any paft of this area. 2. No part of this area is subject to any
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appropriation - either by States or by nationals - by.use or occupation or by any

other means. 3.
with international law, including the Charter of the United Nations, and the legal

A1l activities in this area shall e carried out in accordance

prirciples and norms to be internationally agreed upon for the exploration, use
and exp101tat10n of thls area."

Miss MARTIN-SANE (France), speaklng in connexion with item 3, observed
that General Assembly resolution 2467 A (XXIII) called upon the Committee to study

further, taking into account the studies and international negotiations being

undertaken in the field of disarmament, the reservation exclusively for peaceful
purposes of the sea~bed and the ocean floor without prejudice tn the limits which
might be agreed upon in that respect. Obviously, to study, further meant to eﬁudy
in detail. Certain delegations had referred to the competence of other bodies

and the possibilify of interference in their work, but she refused to believe that
those comments reflected any lack of confidence in a Committee which included
representatives of most of the world's maritime Powers. Hen delegation feit that
the whole guestion must be examined thoroughly, and the most appropriate forum
for such an examination would be the main Committee. Moreover, it was not
possible to draw up a detailed declaration of'principles without full knowledge of
the results of the exchange of views and negotiations which were taking place.

If the Committee wished to define a principle, it must arrive at a clear and simple
text. The sea-bed and ocean floor must be reserved exclusively for peaceful
purposes, but coastal States were concerned with defence problems. Consequently,
there was the question of defining the area which was to be reserved for peaceful
purposes and sie wondered whether the Committee was in a position at the present
time to settle that question. While it was nfue that the USSR -delegation had
rade a proposal in tne course of the informal consultations, tne proposal had

not received unanimous support. Accordingly, the declaration of principles

could only state; ae the Belgian delegation had suggested, that the sea-bed and
océan floor must be reserved exclu31vely for peaceful purpoccs in an area beyond

astal strlp the limits of which were yet to be agreed upon .

g Cco
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Mr. KCULAZHENKOV (Union of Soviet Socialist Republics), referring t©O

item 3, said that the problem of prohibiting the military use of the sea-bed wWasS
one of the most pressing problems concerning that area since if effective steps
were not taken at the present stage to prohibit such use the arms race woulkd be
extended to the sea-bed, which would then become a source of fension and conflict.
On the other hand an agreement to demilitarize the sea-bed would create a
favourable atmosphere for international co-operation in the utilization of the
sea-bed and would clear the way for the solution of questions of international
law arising out of the expansion of the activities of States with regard to the
sea-bed. In resolution 2340 (XXII), the General Assembly had drawn attention to
the need for a solution to the question since developing technology was making the
sea-bed and the ocean floor, and the subsoil thereof, accessible and exploitable
for military purposes. Prompted by such considerations, the USSR Go%ernment had,
at the first session of the Committee and subsequently in a memorandum on urgent
measures to halt the arms race which had béen considered at the- twenty-third
session of the CGeneral Assembly, raised the question of prohibiting the military
use of the sea-bed and reserving it exclusively for peaceful purposes. A draft
treaty on that subject had been submitted by the USSR to the FEighteen-Nation
Committee oh Disarmament for consideration. The formulation of specific légall3r
binding measures prohibiting the use of the sea~bed for military purposes lay
within the competence of the Eighteen-Nation Cbmmitteg on Disarmament, but the
Committee on the Peaceful Uses of the Sea-Bed and the Ocean Floor Bayond the
Limits of National Jurisdiction could make a definite contribution by including

a principle on the reservation of the sea-bed exclusively for peaceful purposes

as an.essentigl part of the legal prineciples which the Committee was to elaborate
in.accordance with resolution 2467 A (XXIII). At the previous session, his
delegation had analysed existing international practice in the application of the
concept of "reservation exclusively for peaceful purposes” and it was clear that
that concept must rule out any military activity and not just so-called "defence"
activities, compatible with the Charter of the United Nations. To state, as

some delegations suggested, that only aggressive military activities were to be
considered incompatible with the principle of reservation exclusively for

peaceful purposes would change nothing in the present situation and would not

- prevent the extension of the arms race to the sea-bed and ocean floor. In

/e
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order to avoid any differences of interpretation, the principle of the reservation
of the sea-bed exclusively for peaceful purpcses should be more clearly defined,
and he accordingly proposed the following wording:
"The sea-bed and the ocean floor,/and the sub-soil thereof, beyond the
limits of the maritime zone of coastal States, the boundaries of which
must be agreed upon 1n international negotiations in the field of
disarmament, shall be utilized exclusively for peaceful purposes; all
militafy activities shall therefore be excluded and any form of military
utilization shall be prohibited." N
In submitting that proposal, the USSR.delegation was not attempting to

prejudge the work of the Eighteen-Nation Coummittee on Disarmament.

Mr. GORALCZYK (Poland) sald that it was necessary to accept the

principle set forth in item 3 so as to prevent a further extension of the arms
race. . The demilitarized area should also inclﬁde the continental shelf beyond
the maritime zone. In October 1968, the German Democratic Republic, Poland and
the Union of Soviet Socialist Republics had concluded a convention on the Baltic
Sea which contained a provision to the effect that the continental shelf must
bte reserved solely for peaceful purposes. The principle of reservation
exclusively for peaceful purposes was acceptable to all delegations, although
there were differences regarding the precise content of the principle and the
boundaries of the area to which it was to apply. The Committee should confine
itself to acceptance of the general principle and leave the question of the
detailed norms of application to the Eighteen-Nation Disérmament Committee.

His delegation was prepared to accept the wording of the formulation proposed

by the Union of Soviet Socialist Republics.

Mr. ODA (Japan) fully supported the idea that all activities in the
area should be carried out in accordance with international law, including the
Charter of the United Nations. Accordingly, the formulation of item 2 contained
in peragraph 18 of the report was acceptable to his delegeation, with the
snderstanding that the expression "international law" included the time-honoured
principle of-the freedom of the high seas =-one which in no way precluded the
possibility of interﬁational agreement on new legal principles and norms
governing the exploration,'use and exploitation of the area. Such principles and
orms would be special rules supplementing the freedom of high seas as general

/
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It was incumbent on all mankind to make every effort to prevent the spread
of the arms race to the sea-bed and the ocean floor and he therefore endorsed the
principle of reservation of the area exclusively for peaceful purposes. It was
probable that the deliberations of the Disarmament Committee in Geneva would lead
to a convention prohibiting military uses of the sea~bed and the ocean floor and,
therefore, although it was highly necessary for the Ccmmittee to be kept informed
of the deliberations taking place in the Disarmament Committee, it would not be
appropriate for the Committee to enter into a detailed discussion of the matter at
the present stage. Moreover, "the area", as referred to in item_}, should be taken
to mean the area beyond the territorial sea ana, on that understanding his
delegation felt that it would be sufficient for the declaration of legal principles
to contain a simple statement phat "this area should be exclusively reserved for

peaceful purposes'.

Mr. ARORA (India) said that his delegation looked forward to hearing
comments on the compromise formulation for item 1 which had been proposed by
the Brazilian representative.

As could be seen from the report of the informal drafting group, although
there were areas of agreement on some~};>rinci}_:>les,° there were major differences of
views between two main schools of thought. Interestingly enough, the positions
taken by different delegations did not fall into any set ideological or regional
pattern; nor did the same set of countries necessarily hold the same views on all
principles. For example, one school held that an international régime should»
encourage international co-operation among States for the explcration, use and
exploitation of the resources of the area, but that the initiative should be left
to States to undertake operations for the devélopment of those resources. 1In
accordance with national priority and regardless of the needs and aspirations of
the international ccmmunity, States would proceed with their plans, seeking to
enrich themselves as they thought best, and an international body or authority
would merely register claims relating to activities for exploring and exploiting
the resources of the area. 1In other words, there would be reximum freedom to
exploit resources under & nominal international régime. The other main school of
thought considered that the management of the resources of the aréa and the

regulation of activities should be undertaken by some international bedy which

/...
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would hold the area in trust for the international commuhity. Such a body might
not itself undertake exploitation of the resources but would issue licences for
operations and conduct the development of those operations in the interests of

mankind as a whole, taking into account the special needs and interests of the

developing countries.
On the question of the exploitation of resources before an international

régime was established, one school of thought held that international law
relating to the high seas was applicable to the sea-bed and ocean floor beyond
the 1limits of national jurisdiction and that it should warrant the broadest
possible freedom to exploit the resources of that area pending the establishment
of an international regime. The other school of thought, while it might or
might not challenge the applicability of the law of the high seas to the area,
held that it was dangerous to suggest that the resources of the area could be
freely exploited when no régime to govern their exploitation and other uses had
yet been developed or waé immediately in sight.

There were also two points of view on the question of the exploration of
resources: Tfirst, that there should be freedom of exploration only in respect
‘of purely scientific research, information concerning which should be made
available in advance and the results of whicﬁ should bg accessible to all; and,
second, that commercial firms should also enjoy freedom of exploration even
though they might intend to use the results of their research to develop the
resources Of the area for commercial purposes. Arguments in favour of the-
second point of view were, first, that existing international law was adequate
to cover the foreseable exploitation of the resources of the area and that the
laws governing the freedom of the high seas were also applicable to the sea-bed
and ocean floor beyond the limits of national jurisdiction; secondly, that
future‘exploration of the resoufces of the area should be free and that no
criteria, conditions or restrictions were necessary to ensure that such freedom
would apply exclusively to scientific exploration; and, thirdly, that freedom
of access to the resources of the areas should be recognized for all, without
any discrimination, possibly on condition that some notification of operations
night be required or some standards‘of exploitation taken into account. The

other school of thought held, first, that the sea-bed and the ocean floor were

2 | [eon
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the common heritage of mankind; secondly that a régime should be developed based
on principles which would ensure that the sea-bed andvthe ocean floor, and the
sub-soil thereof, and their resources should be exploited for the benefit of all
mankind, taking into account the épecial needs and interests of the developing
countries in accordance with resolution 2467 A (XXIII); thirdly, that the régime
should apply to the afea as a whole and not only to its resources; and, fourthly,
that international machinery should be established to protect the interests of
the developing countries and that the world community should be represented in -
the administration of the area. '

' His delegation was strongly in favour of the adoption of a declaration of
principles and would welcome any compromise formulations which took into accouﬁt
the ideas ﬁhich had been put forward in the Sub-Committee. The report of the
informal drafting group represented a good basis for discussion iﬁ the
Sub-Comrmittee and for the report which the Rapporteur would prepare for

submission to the wmain committee.

I

Mr. QULD HACHFME (Mauritania) commended the informal drafting group

on its report, which reflected his delegation's views on the question ofAlegal
status and the establishment of an international machinery to ensure the
utilization of the sea-bed and the ocean floor beyond the limits of national

~ Jurisdiction for peaceful purposes.. At the previous session of the lLegal
Sub-Committee, his delegation had spoken of the need to study the question of
international co-operation to provide the developing countries with the means
necessary to protect their ﬁerritorial wateré. It had bePOSéd that the problem
of the_protection of the territorial waters and the waters beyond the limits of
-national jurisdicfion of the developing countries should be meﬁtioned in the
relevant paragraph of the programme of work, had drawn attention to the seventh
preambular paragraph of resolution 2467 A (XXIII), and had suggested that the
Sub-Committee should mention the need to protect‘the inte}ests of the
_developing countries in its report to the main COmmittée. Thét was a very
important aspect of the guestion and concerned the interests of all the
developing countries. He hoped that the informal drafting group would find a
suitable formula for inclusion either in the report now under consideration or
in that to be submitted to the wain Committee. His delegation was concerned

over the present situation, in which the territorial waters of States were being

14
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constantly violated and the limits of the continental shelf pushed back for the
benefit of the technologicélly advanced countries and to the detriment of the

developing countries. As President Johnson had said, the sea-bed and the

ocean floor should not become the object of colonial rivalry but should be
used for the benefit of all mankind.

Mr. VALIARTA (Mexico) said that his delegation's position on the

guestion of the reservation of the sea-bed and the ocean flcor exclusively for

peaceful purposes had been stated in the Eighteen-Nation Committee. on

Disarmament and could be found in document ENDC/PV.L26 of 7 August 1969.

’

The meeting rose at .1.20 p.m.
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CONSIDERATION OF THE REPORT OF THE INFORMAL DRAFTING GROUP (A/AC.138/sC.1/k)
(continued)

Mr. PAVICEVIC (Yugcslavia) said that his delegation reccgnized the

existenée of an area of the sea-bed and the ocean floor underlying the high seas
and beyond the limits of naticnal jurisdiction which should be proclaimed the
common hé}itage of mankind. It would support the inclusion of such a statement
in the preamble of a declaration of principles.

At the same time his delegation was awaré of the imprecision of the limits of
this area, of the need to define its precise, internationally agreed, boundaries;
it is also aware of the imperfections of the Geneva Convention on the continental
shelf and of the need for its revision.

He again stated that the finding of a solution to this problem, as well as
the solution itseif, was primarily political; it must therefore be dealt with as
such, through appropriate means and at an appropriate time after thorough
preparation, most probtably at an international conference., He did not share the
opinions of those who thought that this Committee shculd also try and find a
solution to the problem.

'His delegation poted that the questions of the creation of an appropriate
international régime and of the Gounda;ies of the territory of the sea-bed, to
whichk it would apply, were so‘interurelated that their solution should be sought
and reached concurrently. In the view of his delegation, it was more important‘
to seek a solution to this problem in an appropriate way than tc argue whether it
was essential to include in the declaration of principles a statement to the effect
that limits of national jurisdiction should be defined. However, he would not
oppose such an inclusion in the preamble to the declaration, bearing in mind the
Geneva Convention on céntinental shelf. .

His delegation éonsidered elements contained in sub-paragraphs (i), (ii) and
(iii) of paragraph 1l on "the applicability of international law and the United
Nations Charter" to be complementary and mutually non-exclusive. Those elements,
if ccombined, could provide an acceptable formulation of relevant principle or
principles of the declaration.

His delegation supported the view that all ideas contained in
sub-paragraphs (i), (ii) and (iii) should be incorporated into the declaration of

principles,‘since they were logically, legally and politically inter-dependent.
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He considered that in an attempt to find a widely acceptable formulation of
_the principle relating to this matter, the idea expressed in paragraph 18‘should
be followed, ccmbining at the same time as many of the elements contained in
paragraph 14, ' ,

. Referring to item 2 as a whole, he observed_that direct references were made
only to the "activities in thig area". While his delegation supported it, he
wished to point out that a declaration of'general principles should also contain
the idea that "relationskémong States" concerning the sea-bed as well as on the
sea-bed, should be based upon the principles of the United Nations Charter.

With regard to item 3 - "reservation exclﬁsively for peaceful purposes" - his
delegation fully supported the complete prohiﬁition of any kind of militarization
of the sea-bed and the ocean floor beyond the limits to be determined by
international negotiations. It was especially important to prohibit the
emplacement of nuclear weapons and other weapons of mass destruction as well as
the means for their delivery on the sea-bed and the ocean floor and ité subsoil.
Recognizing the need to prohibit all military uses of the sea-bed, hié delegation
was strongly in favour of the uses of the sea;bed exclusively for peaceful purposes.

His delegation considered that sub-paragraph (i) of paragraph 19 -

"reservation exclusively for peaceful purposes" - as vell as the idea of
sub-paragraph (iii) (c) - "beyond a ccastal strip the limits of which are yet to
be agreed upon” - could be widely acceptable since they were less controversial,

although of a very general character. If those two elements could constitute a
generally acceptable formulation of that principle, his delegation would support
it, with an understanding that an arms race would be prevented from conquering the
sea-bed through an international convention.

The ideas contained in sub-paragraph (iii): (a) beyond the twelve-mile
raritime zone of ccastal States; and (b) beyond the limits of national jurisdiction
vere, at this mcment, and for the purpose of the task of the Committee, prejudicial
because the limits beyond which the sea-bed would be used exclusively for peaceful
purposes were not delimited gnd would be agreed upon through international
negotiations. Alternatives in sub-paragraph (ii) (c) seemed to his delegation less
clear and less precise. 1In fact, they were already covered by sub-paragraph (i).
Furthermore, his delegation was ready for further exchange of views cn the possible
uses of the alternatives contained in sub-paragraphs (ii) (a) and (ii) (b).

His delegation welcomed ihe new formulation submitted at the previous meeting

py the representative of the Soviet Union as a useful contribution to the
Sub-Cocmmitteels efforts to define the important principle expressed in item 3. /.r.
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Mr. DEBERGH (Belgium), referring to item 1, said that the formulation
suggested by the representative of gyazil at the last meeting provided an
excellent synthesis of elements (ii), (iii), (iv) and (v) and took account of the
Belgian delegation's views concerning jurisdiction, the granting of exclusive
rights and the acquisition of property rights. The word "property” as used in the
formulation proposed by the representative of Brazil should not necessarily be
understood in its literal sense but rather taken to imply a conglomerate of
individual rights, such as the right of use., That interpretation of the term
"property rights" made it easier to comprehend the significance of the term from
the standpoint of its social value, which was also a factor of some importance for
. the study which the Committee was undertaking. His delegation was therefore
pleased to endorse the Brazilian formulation. "

He recalled that at the fifteenth meeting he had suggested that item 1 should
include the principle that no one should undertake the expleoitation of the sea-bed
unless authorized to do so by.a State or an intergovernmental organization. Such
a provision appeared‘in the Declaration of Principles on the Exploration and Use
of OQuter Space; Though private enterprises would not play an appreciable role in
that field for some time to come, if ever, they could not be excluded a priori
from the exploration of the sea-bed. Without going so far as to speak of the
possibility of piracy, it was quite easy to envisage that certain private
injtiatives might give rise to friction, disturbances and anarchy in which States
themselves might become involved. Accordingly, the Belgian delegation suggested
the following formulation: "The activities of non-governmental organizations and
of private pgrsons in the area must be authorized and kept under constant
surveillance by a State or an intergovernmental organization."

At the Sub-Committee's fifteenth meeting he had also raised tﬁe question
whether the mere fact of extracting the resources of-the sea-bed would or would
not give an entrepreneur - operating within the framework of the international
régime - property rights over the substances extracted. As he had not heard any
reactions on that subject, he assumed that he had, in fact, been engaging in a

petitio principii. Nevertheless, he thought it had been useful to draw attention

to that question, even if the answer were self-evident.
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As for item 2, his delegation regarded the formulation set forth in
paragraph 18 as a satisfactory synthesis of the principles which applied to the
item. In his view, however, more emphasis should be placed on the importance of
the United Nations Charter. He accordingly sussestec “hat the phrese "including
the Charter of the United Nations" should be replaced by "in particular the
purposes and principles of the Charter of the United Nations,".

His delegation strongly supported item 3 and believed that an effective control
system should be established to ensure the reservation of the sea-bed exclusively
for peaceful purposes. However, only a general statement, acceptable to all
delegations, should be included in the declaration. He suggested the following
combination of elements (i) and (iii) (c): "The sea-bed and ocean floor beyond a
coastal strip the limits of which are to be agreed on shall be reserved exclusively
for peaceful purposes". Ultimately, the question of prohibiting the militarization
of the sea-bed would héve to be dealt with in a treaty, which would be universally
applicable. A statement of principles by the United Nations would entail only
moral ebligations. He therefore suggested that the declaration should include a
statement to the effect that an international treaty should be concluded as soon. as

possible for the purpose of preventing an arms race from taking place in the area.

Mr. SCHRAM (Iceland), referring to item 2,'said that although the

relevant principles of international law c,leérly applied to the area in question,
the existing body of international law was by no means adequate for dealing with
the situationé which might arise in connexion with the exploration and exploitation
of the sea-bed.v On the other hand, such a principle of traditional international
law as the freedom of the high seas was not applicable to the sea-bed because it
would raise the spectre of anarchic exploitation in the area. It was therefore
necessary to state that, while the existing ﬁorms of international law were to be
taﬁen into account, activities on the sea-bed must be carried out in accordance
~with the Charter of the United Nations and the primciples agreed upon for the

exploration and exploitation of the area.

Jen
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Item > was one of ‘the most important items under discussion by the
Sub-Committee. His delegation strongly believed that the sea-bed and the ocean
floor should be used exclusively for peaceful purposes and that, in particular, a
treaty should be negotiated to prohibit the emplacement of all nuclear weapons in
the area. Since the same question was being considered by the Eighteen-Natidn
Disarmament Committee, the Sub-Committee should defer detailed discussion on the
subject, while taking account of the idea expressed in paragraph 1 of the original
draft resolution submitted to the Ad Hoc Committee on the subject by the Soviet
delegation (A/AC.135/20). '

His delegation had always supported the idea that a considerablé portion of
the financial proceeds resulting from the exploitation of sea-bed resources should
be allocated to the needs of the developing countries. The principle expressed in
item 4 would also provide an opportunity for dedicating a portion of those proceeds
to international community purposes - an important factor when one éonsidered the
finaneial situation of the United Nations. It also seemed equitable to havé special
regard for the interests of the nearest coastal State or States, possibly alldwing
them a share in the procéeds of exploitation. The companies and enterprises
developing the resources of the area should, in his delegatioh's view, be given
economic incentives. |

It was extremely important for the Committee to submit to the General Assembly
a declaration containing at least some general principles instead of merely a report
on the various views expressed in the course of debate. His delegation felt
that there were certain genérﬁl principles Which met with general agreement:

(1) that therebis an area of the sea-bed and ocean floor which lies beyond the
limits Bf national jurisdiction; (2) that no State might claim or exercise sovereign
rights over that area; (3) that the area, as subsequently defined, should be
reserved exclusively for peaceful purposes; (4) that an international régime should
be established for the area; (5) that the exploration and exploitation of the area
should be conducted in accordance with international law, including the Charter of
the United Nations and principles subsequently developed for those purposes;

(6) that the exploration and use of the area should be carried out for the benefit

of all mankind, irrespective of the geographical location of States, having special

/
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regard te the needs and interests of the developing countries, and international
community purposes; (7) that pollution should be prevented and obligations and the

liabilities of States established in that respect.

Mr. EVENSEN (Norway) said that he agreed with those who considered that
a general reference to the applicable principles of international law should be
included in the statement of principles. The existing rules of law were
fragmentary; they did not even regulate, still less solve, the many novel and
complex problems connected with the sea-bed. His delegation believed, however,
that a mere reference to the applicability of existing international law, including
the United Natilons Charter, would not be sufficient. The Committee, under its
mandate, had the obligation to elaborate the legal principles and norms needed to

ensure the peaceful uses of the sea-bed and the ocean floor for the benefit of
rankind. |

Hi
deletion of the words "(in due course)", which were superfluous and confusing.

delegation supported the formulation contained in paragraph 18 with the

n

Mr. OLISEMEKA (Nigeria) said that his delegation subscribed to the views

that had been expressed by a number of delegations on item 3. While efforts to
formulate an agreed principle on the subject should continue, the Sub-Committee
chould be guided by the provigsions of resolution 2467 A (XXTIII), which required it
to take into account the studies and international negotiations'being undertaken
in the field of disarmament. A

Hlis delegation maintained the position which had been outlined by the
Iiigerian representaﬁive at the L1lth meeting of the Eighteen-Nation Disarmament
Cormittee: - that the area of the sea-bed under discussion should be reserved
erclusively for peaceful purposes, that there was a need to delimit the
voundaries beyond which the prohibition of military activities would apply and
that the application of the prohibition to the area beyond a twelve-mile maritime
z-ne of coastal States was reasohable, subject to certain exemptions which his
delegation had specified. His delegation would, for the moment, keep an open

©zind on the further elaboration of the "peaceful purposes' principle. It wished,

/e



A/AC.138/SC.1/SR. 17 : -76-

(Mr. Olisemeka, Nigeria)

however, to urge all members to bear in mind that, as Nigeria had pointed out in
the Disarmament Committee, the sea-bed question seened to offer favourable
prospects for agreement in the field of disarmament and that such an opportunity

chould rnot be let slip while the arms race in that new environment was still a

. possibility rather than a reality.

On the subject of item 1, his delegation subscribed to the concept expressed
in element (i) and shared the view that it was a cardinal concept which should
constitute a legal principle. The substance of the other elements listed in
paragraph 5 of the report was acceptable to his delegation, frovided that they
were taken as an honest extension of that key principle. The form of words in
which they were expressed was a mafter.of detail on which agreement might be
reached at a later stage, provided the wording did not vitiate the spirit of the
"common heritage" conecept for reasons which his delegation could neither share
nor approve.

His delegation also supported the formulation for item 2 contained in
paragraph 18 of the report, with the similar reservation that the final text

should be such that it did not serve the narrow interests of any one nation.

Mr. ARORA (India) said that his delegation disagreed with the assertion
made at an earlier meeting that the question of whether the text of a principle
concerning the applicability of international law (item %) should refer to the
norms and principles of the future international régime was a subgidiary one.

On the contrary, the matter was extremely relevant to the consideration of the

standards to be applied in the conduct of activities in the area prior to the

- egtablishment of an agreed international régime.

While it was true that the subject-matter of item 3 was being discussed by
the Eighteen—Nation Disarmament Committee, the Sub-Committee was still required
under its terms of reference to develop principles for the use of the sea—Bed
exclusively for peaceful purposes. The boundaries of the area within which
activities of certain types would be prohibited could, however, appropriately be
the subject of a recommendation to the General Assembly by the Disarmament

Comnmittee.

[ee-
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He had referred in an earlier statement to the divergence of opinion among
members of the Sub-Committee concerning item 4. Those who believed that the
future legal régime should apply to the area as a whole, and not merely to the
resources, believed that there might in future be uses of the sea-bed, other than
exploitation, which required regulation. That was only one of many reasons why
the proposed régime should be able to deal with the area and its resources
comprehensively. His delegation therefore supported the general formulation on
the exploration, use and exploitation of the area contained in paragraph 20,
subject to the deletion of the words in parentheses, and the formulation concerning
an international régime contained in paragraph 22, subject to the same amendment.
His delegation also accepted the description in paragraph éh of the general purpose
of the rggime. ;

His delegation had considered each of the formulations concerning the detailed
provisions of that régime, which were reproduced in paragraph 25, in the light of
its compatibility with the principle that the area was the common heritage of
mankind and that the international authority which administered it would hold it
in trust for mankind. By that standard, only element (i) (a) of the suggested
None of the

formulations concerning the application of benefits was satisfactory.

formulations suggested for element (ii) was entirely adequate, since no provision

was made for the phasing-out of economic incentives once the initial hazards of
operations on the sea~bed had been reduced. His delegation preferred the first
formulation suggested for element (iii), because the functions it envisaged for
the proposed international authority were such as to enable that authority to
ensure that the area was regulated for the benefit of all mankind, taking due
account of the needs of the developing countries.

Elerent (v) was not, as some delegations had contended, beyond the scope of
+he proposed régime. That would be true only if the function of the infernational
suthority was to be the management of resources, rather than the regulation of
activities in the areé. Element (vii) expressed a principle which should be

erbodied in the régime. On the remaining elements - (iv), (vi) and (viii) - his

delegation had no comment to make at the moment.

/e
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His delegation had no desire to challenge the principle that there should
be freedom of scientific research and exploration in the area with which the
Committee was concerned. Purely scientific research would not be adversely
affected by:the type of controls referred to in elements (ii) and (iii) of
item 5. The kind of commercial exploration which often masqueraded as scienvific
research did, however, need to be treated differently, and for that reason
criteria should be established to distinguish between scientific and commercial

exploration.

Mr, KOSTOV (Bulgaria) said that in resolutions 2340 (XXII) end
2L67 (XXTIT) the General Assembly had set itself the important goals of preventing
the spread of the arms race to the sea~bed and ocean floor, and of ensuring that -
the area was used in the interest of all mankind. Clearly, it was essential to
establish conditions which would guarantee reservation of the area exclusively
for peaceful purpcses and his delegation firmly supported the\prohibition of
&ll military activities on, and all military uses of, the sea-bed and ccean
floor, as a prerequisite for any type of peaceful utilization of the area for )
the benefit of man. Indeed, the'final report of the Symposium on~the Internationéi
Régime of the Sea-Bed held recently at Rome had stated thaf, with the advancement
of technology, the prospects of using the sea~bed for military purposes had
generally increased and that anyvfurther increése in that field would mean the
‘feduction of the areas avallable for peaceful exploration, exploitation and
scientific research. Naturally, the political aspect of the question could
not be overlooked. The problem was a matter of concern to the public at large,
which was dewanding a rapid solution through the conclusion of appropriate
agreements. The Sub-Committee should endeavour to establish a general principle
 which would facilitate the adoption of practical measures by the Eighteen-Nation
Disarmament Committee. The theory of the admissibility of non-aggressive
military activity was unsound, since there was no type of military activity,
whether aggressive or non-aggressive, which could serve the interests of all
mankind. On the other hand, no formulation should prejudice the right of States

to defend themselves against an act of aggression. -

| 2o
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In his view, the term "the area” should comprise the whole of the area
teycnd the territorial sea, as the principle would then extend to the
continentel shelf. Such an approach was Jjustifiable under international positive
lew. As his delegation had already pointed out, by virtue of the pro&isions of
the 1958 Geneva Convention, the rights of States over the continental shelf were
not unlimited and covered only the exploration and exploitation of its resources.
However, the limits of the prohibition could subsequently be aéreed upon within
the framework of the international negotiations on disarmament. He felt that the
formulation proposed at the previous meeting by the USSR delegation provided an

acceptable_compromise. In the meanwhile, he reserved the right to refer to the

Belgian proposal at a later date.

Miss MARTIN-SANE (France) said that activities relating to the use of

resources in fhe interests of mankind as .a whole could and should bhe undertaken

only in aécordance with principles which were explicit enought to safeguard those
interesté, taking into account the special needs of the developing countries. In
her view, some of the elements proposed in item 4 served that purpose. Her
delegation was prepared to accept the formulation contained in pgragraph 20 of the
report, inéluding the words "of the resources", which were necessery if the
intention was to establish a régime to govern the new use of the resources of the
area. For example, agreemerts already existed for the laying and maintenance of
submarihé cables and pipelines, and a new régime should therefore apply
specifically té the use of the resources of the area. Having accepted that
orinciple, she was therefore able to endorse the formulation expressed in
garagraph 22 of the report, omitting the word "legal”. |
Underlying the first element of paragraph 25 there were two eonsiderations -
the interest of mankind as a whole and the special needs of the developing
countries} In oraér to serve both those ends, the régime must dedicate, as
feasible and practicable, a portion of the value of the resources recovered from

area to international community purposes and must take into account the
As for economic incentives, no firm

4
che

scecial needs of the developing countries.

+:ould undertake the exploration and exploitation of the sea-bed and ocean floor
Accordingly, it would

[oor

ynless it was assured of some benefit from its operations.
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be useful to retain element (ii) (a). It would not be reasonable to conceive of
the establishment of an organ to ménage the resources directly and her delegation
would therefore reject the broposal containedin element (iii) (b), since it
presupposeﬁ the establishment of an operational body. On the other hand, the
proposals set forth in elements (iv) to (viii) merited favourable consideration -
General Assembly resolution 2467 C expressed the idea that international machinery,
far from hindering exploration and exploitation, must encourage such activities.
‘However, a further effort was required to condense, in as few lines as possible,
the description of the function of such machinery, which should promote effective
international co-operation in the area. At the same time, her delegation was

fully aware of the merits of the idea expressed in element (v), that it would be
desirable, for example, to adopt measures to minimize the fluctuations’of prices
of raw materials in the world market in order to take into account the economic
effects of exploitation. Iastly, it would be more fitting if element (viii) was

dealt with under the heeding of the régime to be established.

Mr. GOWLAND (Argentina), referring to item 2, said that the exploration
and use of the sea-bed and the exploitation of its resources must be undertaken
in accordance with the international régime to be established, so as to ensure
the achievement of the goals of the Organization, bearing in mind the purposes

and principles of the Charter - above all, the maintenance of international
-peace and security. The régime must, moreover, ensure respect for the
sovereignty and territorial iﬁtegrity of States and one of its principal aims
would be to safeguard the interests of coastal States and to promote economic
developmént, especially in the developing countries. The principles of
international law governing the high seas were not fully applicable to the
sea-bed and ocean floor, as that area required a special international régime,
within a legal framework which would allow exploration and exploitation to be
conducted efficiently yet equitably, having due regard for the interests both of
the States and enterprises making the investments and of the developing countries
and coastal States. Certain norms of international law, such as the freedom of
the high seas and the freedom of exploitation, far from producing a system of

international co-operation for the benefit of mankind, could lead to some

/...
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disorder, whercas the present needs of the‘world cdmmunity called for economic
utilization of the sea-bed and ocean floor in a spirit of genuine international
co-operation. \

His country firmly believed in the need explicitly to state the principle of
reservation exclusively for peaceful purposes - one which had been incorporated
in a draft resolution (A/C.l/L.AEY) which his delegation had co;sponsored at the
tventy-third session of the General Assembly. The detgiled elaboration of the
rrinciple and the preparation of an international-agreement.required a gread deal
cf time and study and, as far as the military aspects of the problem were
concerned, the body most competent to negotiate international agreements and
discuss methods of prohibiting all non-defensive military uses of the area,
particularly the emplacement of nuclear weapons and‘other'weapons of mass
destruction on the sea<bed and océan floor, was the Eighteen-Nation Committee on
Disarmament. Nevertheless, it was indispensable for the Committee to proclaim the
rrinciple in the future declaration and his delegation would give careful

zttention to the specific proposals which had been made -

Mr. PINTO (Ceylon), referring to item 3 observed that the report raised
rot only the question of defining the precise limits of national jurisdiction
with a view to issuing a declaration on reservation of the area exclusively for
rzaceful purposes, but also the question of whether that definition would be the
czme as for the boundary of national jurisdiction, as referred to in paragraph 29
ol ﬁhe report, for the purposes of a declaration of general principles. While
+ic delegation would wish to give further thought to the matter, it felt that
c-ilure to arrive at precise definitions would not necessarily be an obstacle to
tre formulation of either declaration, although it was essential to move toward
-:ch 2 definition or definitions before embarking on the next step of concluding
:invernational conventipns. ] l

With regard to item M,‘he supported the views of the Indian delegation and
-5 in substantial agreement with the formula éontained in paragraph 21 of the
rzzort. As for paragraph 25, his delegation favoured the formulation contained
i element (i) (a) and regarded the two parts of element (iii) as complementary
5 one another. Elements (iv), (v), (vi) and (vii) wevre also acceptable, but
~lements (ii) and (viii) merited further consideration at a later stage, after

sv. proad terms of a declaration had been agreed upon.
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Concerning the content of paragraph 29 of the report, he hoped that the
Committee would mzke recommendations regarding the means of establishing, as soon
as practicable, a precise internationally agreed boundary for the deep ocean floor
and the sea-bed and the subsoil thereof beyond the area over which coastal States
might exercise sovereign rights. If an international conference was envisaged,
such as a conference for the revision of the Geneva Convention on the continental
shelf, a good deal of preparation would be required and it would be advisable for
the Committee to indicate at its current session whether it felt that early action
was required. Moreover, in order to expedite the Committee's task, the members of
the informal drafting group might, perhaps, be asked to consider the feasibility'
of holding a negotiating and drafting sessicn in an endeavour to agree upon 2a

draft of the declaration which would command general support.

The meeting rose at 1.5 p.m.
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CONSIDERATION OF THE REFORT OF THE INFORMAL JRAFTING GRCUP (A/AC.138/SC.L1/k)
(continued) .

Mr. PARNO (Malta) said that the Committee still seemed unable to
establish a firm base which would constitute a positive step towards the agreed
goal of how best to ensure the common interests of mankind in the peaceful uses
of the sea-bed and its exploration and exploitation for the benefit of all
countries. Technology, on the other hand, was making very rapid advances. In
‘addition) the advantages offered by the utilization of the sea-bed for defence
purposes continued to receive great attention. Failure to move towards agreement
would mean that the area, and particularly the resources that were to be
explored and exploited for the benefit of all countries, would be reduced’ to
alrost nothing. His delcgétion gave first priority to the determinatioﬁ and
consolidation of areas of agreement, as the basis for further progress.
Fundanental disagreements within the Committee could not be resolved by the
repetition of generic asrguments and it was necessary to demonstrate through
methodical and detailed analysis that only one solution to the problems
connected with the sea-bed was truly in the over-all interests of mankind. It
would not be possible to achieve that end until thé Committee formally
registered the points of agreement in a resolution and found formulatiens for
points of disagrecment that kept all options open, both for those who
éupported and those who opposed a specific point of view. Nevertheless, hise

-delegation would endeavour, by appealing to reason and well understocd national
interests, to convince all members of the international community.of the
neceszity for coQoperation in the establishment of an international régime
which would provide for efficient administration of the sea-bed and its
resources, would become a vehicle for equitable distribution of the wealth of
an area which did not belong to any one country, and would ensure that at
least one area of the planet was uséa exclusively for peaceful purposes.

He ﬁés of the view that little progress towards the practical realization
of common goals would be made unless the difficulties were resolved
systematically. He feared that the attitudes of some delegations would
indefinitely delay the achievement of vital objectiyes and would alwost
certainly increase dissensicn within the Committee. One course which had been

-~ . . . & T+ 7+
advocated informally was based on the assumption that passage of tiwe withcut
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action by the General Assembly could be advantageous to poor countries, but
nothing could be further from the truth. Apart from the fact that the mere
passage of time and the repetitive discussion of generalities were unlikely tn
cause a change in ‘the position of delegations, it must be remembered that
accessible sea-bed resources were being claimed, though not always exploited,
at ever increasing distances from the coast. Consequently, the prospect of
deriving substantial economic benefits for mankind asg a whole, and for the
poor countries in particular, from the exploitation of resources in the area
beyond national jurisdiction diminished as national claims extended to ever
deeper waters, unrestricted by any action on the part of the General Assembly.
Moreover,‘although the adoptinn of a resolution by the General Assembly could
lead, for example, to the establishment ef new organs, it could not lay the
foundations of a viable legal régime for the sea-bed and ocean floor, if the
régime was not scceptable to the world's more powerful States. ’

There were three subjects of discussion which were not palatable to all:
first, the necessity for defining the precise area of the sea-bed beyond the
limits of national Jurisdiction; secondly, the application of the concept of
common heritage; and thirdly, the establishment of international machinery.

On the first point, it was doubtful that internationally ruled exploitation
could be carried out if the area governed by an international régime was not
properly defined. With a precise definition of the area, serious consideration
could be given to the <ubject in the proper context of the nature of the legal
régime applicable to the rea~bed beyond national jurisdiction. Nevertheless,
zt the present preliminary stage, although desirable, it was not essential to
state directly in any declaration of principles that the ares required further
definition; the matter could be dealt with more exhaustively at a later stage.
or wss 1t essential tec set forth in the operative part of a decleration that
the sea-bed and ocean floor beyond the limits of national jurisdiction,wes a
cemmon heritage of mankind, provided that the declaration contained nothing
incozpatible with that concept. Lastly, on the question of international
zachinery, nis delegation would be content with a statement of the need for
international arrangements and the basic objectives of such arrangements. The

mcet practicable form of arrangements could then be discussed the following
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year. He also agreed with the representative of Ceylon that the task of
finding acceptable formulations on pcints of disagreement might be facilitated
by setting up an informal drafting group.

Element (1) of item 1 of the report was acceptable to his delegation,
although he would point out that "commonuheritage of mankind" was not a
principle as such. Rather, it was a legal theory or concept from which
principles were to be deduced as and when the need arose. He would suggest
the insertion in element (1i) of the words "or any part thereof" after the
phrase "This area". In element (iii), the words "any part of this area" should
be replaced by the words '"this area or any part thereof". The suggestion
contained in paragraph 8 was more precise than the wording of element (iv);
bowever, his delegation would awmend the formulation to read: "Except as may
be provided in an international régime, no State shall exercise jurisdiction or
grant rights over any part of this area'. Elenent (v) was unnscessary, since
no State could grant exclusive rights over the sea-bed and, :onsequently, nro
person could acquire property .thereon. While the basic cecacept of element (vii)
was acceptable, it would nevertheless require careful reformulation. The -
present working of element (viii) and particularly the reference to
international law, could be dangerous. Some countries congidered activities
on the sea-bed to form part of the freedoms of the sea to which all States
were entitled and the element could therefore be used to justify free
ceumpetitive exploration and éXploitation of thes resources.

Concerning item 2, the suggestions contained in paragrarhs 1h4 and 18 were
not entirely satisfactory and should be recast so &as to read} "petivities in
this area shall be undertaken in accordance with the relevant principles of
international law, with the principles and purposes of the Charter of the
United Natlons, with the principles cortalned in this declaration and, as from
the date of their adoption, with such legal principles and norms as may be
agreed upon for the exploration and use of this area and the explcitatiomof
its resources". Present international law relating to the sea-bed was both
fragmentary and arbiguous and, apart from the freedom to lay submarine pipelinec

and cebles, any prolonged use or exploltation of the sea-bed beyond national

/...
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Jurisdiction should be undertaken only under conditions agreed upon by the

international community. At the same time, his delegation had no objection to

a reference to the universally recognized principles of internationgl law,
such as, the obligation of States to have reasonable regard for the interests
of other States in their activities. Similarly, it was more accurate to refer
to the principles and purposes of the Charter, as it was doubtful whether all
Articles of the Charter formed part of international law. ILastly, the
principles and norms to be formulated could only be binding on States from
the date of their adoption.

Ideally, he would wish to see the entire sea-bed and ocean floor reserved

exclusively for peaceful purposes. Remote as that ideal might seem, he was

reluctant to endorse any formulations under item 3 which implied that a
coastal strip or a maritiwme mone, however narrow, might be used for purposes
other than peaceful. Consequently, it would seem preferable to state:

"This area should be reserved exclusively for peaceful purposes, without

prejudice to the wider area which may be agreed upon." While he would not

disagree in principle to the addition of a sentence to the effect that all
forms of military activity should be excluded from the sea-bed and ocean floor
within the agreed limits, he thought that its insertion might be premature,
r2inly because there was an ever-increasing interrelationship between
scientific and military activities which should be clarified in the appropriate
Torum before the General Assembly could be asked to pronounce itself on the
exelusion of all forms of military activity on the sea-bed. Secondly, there
wus the problem of whether it was possible to verify, with the technology now
zrailable, that all forms of military activity were in fact excluded from the

Until the technical aspects of the matter had been examined far

sea-bed.

more 210sely, it might be better to have a simple statement stressing the

read for the reservation of the ocean floor exclusively for peaceful uses.
of the

iir. ODA (Japan) said that element (iii) of paragraph 25

reuort shoull be discussed under the item entitled "Consideration of the legal

zapachs of the report submitted by the Secretary-General pursuant to

s
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resolution 2467 C (¥XIII) regarding internationmal machinery (A/AC.138/12 and
Add.1)", suggested by the Acting Chairman in document A/AC.138/5C.1/6. Ip‘
discussing item 1, his delegation had pointed out that the problem of the
participation of all States in the administration and regulation of activities 1In
the area should be considered solely in conjunction with the international
‘machinery which might be established for the exploration and exploitation of the
resources of the area, Future discussion on the subject of international'machiruars'
should not be prejudiced by any hasty conclusion reached at the present stage,
when the Committee was discussing the declaration of legal principles. It would
be better not to include any expression which might affect the future position
regarding international maghinery, until all the details were considered by the
Committee.

In item 4, the term "exploration and use" employed in operative paragraph 2
of General Assembly resolution 2467 A (XXIII), should not be interpreted to
include activities which were not essentially directed towards the exploitation of
natural resources. Furthermore, he felt that the natural resources to be used for
the benefit of mankind should be submarine mineral resources only. There was no
justifiable reascn’ for including living marine resources on the sea-bed. In
addition, his delegatioﬁ considered that a division of autherity over fishing, ‘on
the basis of what was caught and how it was caught, would simply give rise to
. unnecessary problems. On that understanding, the formulation "Use of the
’resources for the benefit of mankind as a whole, taking into aécount the special
~interests and needs of the developing. countries" was acceptable to his delegation.

With regard to item U4, his delegation, while recognizing that the means of

implementation of element (i) (b) would reguire further careful study, stated that
the idea in that element could be.acceptable. It was obvious that any internaticrz’
régime should make provision for economic incentives to encocurage governmental or
private enterprises to undertake exploration and exploitation of the mineral
resources of the sea-bed. Accordingly, Japan endorsed the ideas behind

qlemenf (ii) of the same item. As for element (vi), he felt that it should be
discussed under item 6. While having no objection to the idea expfessed in

element (viii) of item L, his delegation questioned‘the agpropriateneés of

including a provision of such a transitory nature in a declération of legal

' - | /.

‘principles.
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Japan strongly advocated the principle of freedom of scientific research
expressed in item 5. Further studyiof the marine_environment would contributé to-
the rational exploitation of its resources. Although the Convention on the High
Seas did not refer explicitly to the freedom of scientific research, there was
no legal barrier in internationél laww to impede the free pursuit of scientific
research on the high seas or on the sea-bed. In the past, some coastal Stateé
had" interfered with the freedom of scientific research, claiming national
Jurisdiction over areas of the high seas, in particular, thosé over the
continental shelf. His deiegation firaly believed that scientific reSearch at
least in the area beyond the national jurisdiction should remain open to éll
without diécrimination and without interference by any State.

His delegation supported the idea that ﬁhe results of scientific research
conducted in the area should be accessible to ail interested nations and that
international scientific co-operation should be fostered with a view to the
participation-of all countriesbin such research. However, research should not
be hindered by excessively complicated requirements relating to prior
dissemination of information on the aims and scope of research projects.

It was important to make a distinction between scientific research for the
purpose of obtaining better knowledge bf Fhe marine environment and exploration
as a prelude'to subsequent commercial exploitation. In that respect, the title
of item 5, which referred to freedom of exploratiorn as well as to freedom of
scientific research, was misleading and might give rise to unnecessary confusion.
Exploration in anticipation of eventual exploitation of marine resources should
be regulated by the international régime to be established. Moreovef, scientific
research should not serve as a basis for claims of entitlement to exploitation
rights. ‘

Lastly, scientific research should be reconciled with the other legitimate

uses of the high seas. It was important to prevent excessive collection of

1

specimens, undue disturbance of wmarine ‘ecology or seismic investigations that

T
[¢]

wight cause damage to the marine environment.

Mr. KHANACHET (Kuwait), referring to item 2, said that the idea of

zoplying the existing becdy.of international law to the sea-bed beyond the limits

f national jurisdiction was an entirely new juridical concept. Although there

~
(038
/'.'
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could be no doubt that existing international law 3id apply to the area, it was
also true that existing instruments of international law, such as the

1958 Convention on the High Seas, had not been_drafted with the special needs

of the sea—bed'in mind. It was therefore necessary to elaborate an international
legal régime dealing specifically with the sea-bed and regulating the exploration
and exploitation of its resources.

His delegation completely endorsed element (i) of item 2. The United
Nations Charter was perhnaps the most important document which could regulate
international conduct in the area, ensuring its protection as the coimon
heritage of mankind. The declaration of principles would be incomplete without
a reference to the unquestioned appliéability of that document.

Believing ,that, in the elaboration of the international régime, the existing
norms of international law should bebduly takén into account, his delegation was
able to lend its full support to the formulation contained in paragraph 18 with
the omission of the phrase "(in due course)".

With regard to item 35, his delegation felt that the body wmost competent to
discuss the technical and military aspects of the reservation of the sea-bed
‘exclusively for peacefﬁl purposes was the Eighteen-Nation Disarmament Committee.
The Sea-Bed Committee should, nevertheless, express itself on that item, as it
was authorized to do so under the terms of reference laid down in General |
Assembly resolution 2467 A.

" With regard to item 4, his delegation supported the general formulation
contained in paragraph 21 of the report and hoped that that text would meet with
general agreement in the Sub-Committee. |

As to paragraph 25, his delegation supported the formulations contained in
paragraph (i) (2) and (b). It had no cbjection to a portion of the value of the
resources recovered from the sea-bed being placed at the disposal of the United
Nations to enable it to widen the scope of its activities. Another portion
should be set aside for assistanée to the social and economic development
programmes conducted under the auspices of UNDP and other United Nations
organizations. )

On the subject of economic incentives, his delegation held the view that any
conditions established should apply equally to governmentai organizations,
intergovernmental organizations, private organizations or combinations of publie
and private organizations wishing to invesl in tlhe exploralion and exploitation

of marine rescurces. /"-
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His delegation in principle supported the idea of establishing international
machinery which would be authorized to exerciée control over the development of
marine resources. That would be the best poésible way to ensure protection of
the interests of the developing countries and exploitation of the ;esources of
the area for the benefit of all mankind. The existence of such machinery would
be an effective safeguard against the extension of any form of neo-colonial
exploitation to the sea-bed. Néedless to say, such machinery could not be
established overnight; careful consideration of the relevent economic, technical
and political factors would require lengthy interrnational negotiations. The
future régime must be founded on the broadest possible concept of international
co-operation and be fully representative of the international community. In the
view of his delegation, the main purpbse of the international machinery would be
to organize and administer the exploitation of the resources of the sea-bed. It
was also possible that, at some future date, the international machinery might
itself undertake certain operational activities, but its chief functicn would

always be the regulation of the activities of other entities in the area.

Mr. BERMAN (United Kingdom) recalled the statement made by the
representative of France at the 16th meeting to the ‘effect that General Assembly
resolution 2467 A (XXIIIL) authorized the Committee to study in detail the question
of the reservation exclusively for peaceful purposes of the sea-bed and-the ocean
floor (item 3). Although the United Kingdom delegation would not oppose the
adoption by the Committee of a simple and concise provision on the subject as bart
of a statement of principles, it would not be logical to discuss the detailed
gcpects of this subject in anticipation c¢f the ouﬁcomé of the negotiations in the
Digiatesn-Natiocn Coummittee on Disarmament, which was at present studying the
nuecsticn of disarmament measures on the sea-bed. With regard to the statement of
the reoresentative of the USSR at the szme meeting, his delegaticn had extreme
reservations as to the meaning the USSR representative had sought to ascribe to
the phrase "peaceful purposes''. The Committee should not prejudice the outcome

of the disarmament negotiaticns in Geneva by accepting sweeping formulations.
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The basic concept contained in item 4 was one of the major elements in
General Assembly resolutions 2467 (XXIII) and 2340 (XXII), both of which his
delegation had co-sponsored. The United Kingdom had never interpreted the
Convention 6n the Continental Shelf or customary international law as permitting
coastal States to extend the areas over whiéh they had sovereign rights for the
purposes of exploration and exploitation to the middle of the deep oceans; it
was therefore a proposition of law, and not of pure fact, that there was an
area of the sea-bed and its subsoil which lay beyond the limits of national
Jurisdiction. The central concept in relation to the legal status of that area
was that cf non~appropriation by claim of sovereignty or by any other means.
During the inter-sessional consultations, his delegation had suggested a formula
which would resolve the problems that had arisen over such subsidiary questions
as Jjurisdiction and exclusive rights; that formula had been supported by
Trinidad and Tobago, Brazil, Malta and other delegations and general agreement
on those points appeared to be at hand. It was a necessary corollary of the
existence of the area and its status under existing international law that the
exploration and exploitation of the natural resources of the area should be
regulated by an internatidnal régime which, to be effective, should be
established by‘an international agreement or agreements to which a great *
ma jority of States should be parties. On the question of whether the words
”explération, use and exploitation" should apply to the area as a whole or only +¢o
its resources (A/AC.138/SC.1/k, para. 20), his delegation held that there was nc
warrant whatsoever for giving the wider interpretation to resolution 2467 (XXIII).
The preamble and operative paragraph 2 (a) of part A of the resolution and the
preamble and operative paragraph 1 of part C referred to the exploitation of the
resources of the area. He did not aéree that the formulation contained in
paragraph 21 of the informal drafting group's report was derived from operative
paragraph 2 (a) of resolution 2467 A (XXIII) since, although that sub-paragraph
referreq to the promotion of international co-operation in the exploration and
use of the area, it referred to the exploitation of its resources fof the benefit
of mankinq. It would be unwise to jeopardize the large area of agreement on

that question by entering into controversial questions as to the possible

/oo
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extension of the international régime to other activities which might take place

cn the sea-bed. Finally, his delegation did not see how any internaticnal régime

cculd be effective unless its precise geographical coverage was established in

advance. It therefore supported the formulations contained in paragraphs 20 and

22 of the informal drafting group's report, with the inclusion in each case of the
phrase "of the resources" and, in the latter formulation, the inclusion of the
word "agreed" and.the deletion of the word "legal". At the same time, there should

be a reference to the establishment of a boundary for the area in terms similar to

those contained in paragraph 29, sub-paragraph (ii), (a) or (b). He asked for

clarification of the remarks made by the representatives of Ceylon and India at

the previous meeting concerning econcmic incentives (paragraph 25,

sub-paragraph (ii)). His delegation attached great importance to the inclusion

of those elements in any international régime since unless investment was
encouraged there would be no exploitation. The representative of Ceylon had
implied, however, that the encouragement of investment was of secondary importance

and the representative of India had said that such encouragement should be phased

cut.
With regard to item 5, his delegation attached the highest importance to-the

auestion of freedom Of scientific research. It was clear that mankind's knowledge
cf the nature, configufation and characteristics of the sea-bed was limited

=nd that a substantial increase in such knowledge was essential to the effective
znd orderly exploitation of the resources of that a}ea. The Committee therefore
nzd an urgent duty to promote all possible means of acquiring such knowledge and
should not allow its deliberations to create any new impediment to the freedcm of

There was a grave danger that if the freedom of scientifie

scientific research.
It was surprising that

esearch was qualified, 1t might be destroyed entirely.

~tetes should fear research opefations, whether on the continental shelf or on the
ce2-bed, as an attempt by the nations concerned to further their own selfish

‘pterests or to establish prior rights to the exploitation of the resources of

There was a very clear distinction between pure scientific research

commercially orientéd exploration and he doubted whether any delégation had

oy
T A

zht to maintain that the freedom of scientific research extended also to the

)
o

- Nals)
A

-z+ter. The twe types of investigation were already distinguished in the

[oos
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Convention on the Continental Shelf and it would be equally necessary to make this
distinction in any international régime which might be established for the area
beyond the limits of national jurisdiction. Like the representative of Japan, he
could not accept the proposition that existing international law did not provide
the proper framework for scientific research in the sea-bed and the subsoil
thereof; those who wished to change the existing law must show clearly why such
such changes vwere required. Furthermore, any international régime would have to
contain a provision similar to that contained in article 5 (1) of the Continental
Shelf Convention under which exploration and exploitation activities were not
permitted to interfere with fundamental cceanographic or other research undertaken
with the intention of open publication; there should not, however, be any provisicn
requiring the consent 'of the coastal State in respect of any research since in the
case of the sea-bed beyond the limits of rational jurisdiction there was by
definition no adjacent State whose special interests had to be taken into account.
He proposed the following formulation for the Sub-Committee’s consideration:

"There shall be no restriction on the freedom of scientific research in or

concerning the sea-bad and subsoil beyond the limits of national jurisdicticn,

nor shall the exploration of thié area and the exploitation of its resources

result in any interference with fundamental oceanographic or other scientific

research carried out with the intention of open publication. States shall

promote international co-operation in the conduct of scientific research

in or concerning this area, and shall take appropriate measures to ensure

the widest possible accessibility of the results of such scientific

research."

For his delegation's views on the question of pollution (iteﬁ 7), he
referred members to the remarks made on that subject by the United Kingdom
representative at the 20th meeting of the Economic and Technical Sub-Committee,

He hoped the %ub—Committee's report would embedy a synthesis of the views
expressed in the debates and emphasize those items on which agreement had been

reached as well as those on which agreement was still pending.

Miss MARTIN-SANE (France), speaking in ccnnexion with item 5, said that

at the present stage France did not have the technclogical and financial means
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+o undertake a vast programme of economic exploitation of the sea-bed and the
ccean floor. However, its research laboratories were actively engaged in
scientific exploration of the area. Her delegation therefore wished Lo cxpress
the interests of the research workers, namely that there should be the greatest
rossible freedom-allowed in scientific exploration and research,

Two points had been raised. The first concerned the importance of taking
the legitimate needs of the developing countries into account; the second related
to the general problem of guarantees under an international régime with regard
to non~-appropriation and the exclusion of sovereign rights. With regard to the
Tirst point, her delegation agreed that mention should‘be made of the fact that
all States had a duty to promote scientific research by the developing countries.
As her delegation had said at the third session of the Ad Hoc Committee, such
co-operation could take many forms such as training or the provision of equipment.
However, in scientific research it was difficult to draw the line between
development and under~development since a young State with limited material and
financial resources might have scientific research workers whose abilities might
benefit the more technologically advanced countries. Her delegation therefore
preferred a broad formulation to cover all types of assistance.

With regard to the second point, her delegation understood the concern oI
some delegations to obtain precise guarantees concerning the manner in whicn
scientific research was conducted lest it be used as a cover for a preliminary
stage of‘economic exploitation. An appropriate formulation might, however, be
Tound to allay their fears without derogating from the freedom of scientifi:
research - a formulation such as that contained in paragraph 26 (vi) of the
informal drafting group's report - but such a principle should be included under
item 1. There had, in.fact, apparently been general agreement on a similar
prineiple contained in pafagraph 5 (iii) and repetition of & principle attenuated
rzther than strengthened it. Her delegaﬁion was therefore not in favour of
including it under item 5. However, France appreciated the fact that States
zizht wish to increase their scientific knowledge and to ensure that the data
conpllaed was of a scientific nature. It therefore supported the idea that the
results of such research should be made accessible. That might, however, give

rire to admiunistrative and secretarial problems for laboratories, and scientists

[oee
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.>should not be asked to bear the whole burden of automatically communicating all
| the data which they compiled. In paragraph 27 of the informal drafting group's
report, it was suggesteq that other elements might be stated as nececssary
consequences of the freedom of scientific research and the obligation to make
the results of scientific research accessible might all within that category.

On the other hand,‘although her delegation was not opposed to the prior

communication of research programmes, it did not consider it essential and

.Telt that to some extent it infringed on the freedom of scientific resesarch.

It should, however, be possible to find a satisfactory formula to cover that point.
Under item 5, her delegation proposed the following formulation:
"Scientific research shall be free and without any discrimination. States
shall promote international co-operation to tﬁat end and the results of
scientific research shall be made accessible."

In connexion with item 7, her delegation attached great importance to the
question of pollution and, in the Inter-Governmental Maritime Consultative

Organization, France had'played an impor%ant role in deciding on a number of

international instrumeunts designed to prevent pollution.

The meeting rose at 1.15 p.m.
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CONSIDERATION OF THE REPORT OF THE INFORMAL DRAFTING GRCUP (A/AC.138/SC.1/4)
(continued) o ,

Mr. DEBERGH (Belgium) said that the subject matter of item 4 had been

excellently summarized by a distinguished contemporary oceanographer in the
words: 'Developing the ocean is a shared responsibility of all nations, with
shared benefits for all". The Economic and Technical Sub-Committee had
expressed the same idea in greater detail in the following passage from its
interim report (A/AC.138/sc.2/6, para. 33):

"... for the development of the resources of the ocean floor new forms

of international co-operation should... provide not only for equality

of opportunity Zfbr developed and developing countrie§7 but also for

equality in the actual enjoyment and equitable shafing of benefits

derived from the exploitation of the resources of the ocean floor."
The report also recorded the view that, in the ease of the non-replaceable
resources of the sea-bed, the international community would benefit from sharing
with the operator the proceeds from the sale of his product, a process in which
the special interests and needs of the developing countries would be taken into
account. It was such considerations that had induced his delegation to suggest
during the informal consultations a formula to the effect that the régime
applicable to the resources of the sea-bed should be established as early as
possible in one or more international arrangements, in the form of treaties,
conventions or other instruments.
' His delegation, like those of Japan and the United Kingaom, believed that
operative paragraph 2 (a) of resolution 2367 A (XXIII) made a clear distinction
between the principles and norms for promoting international co-operation and the
"régime", the purpose of which was to ensure the exploitation of the resources fcer
the benefit.of all mankind. The Sub-Committee's submissions on the régime
should merely be a set of principles and norms for regulating
activities in the area and should not include detailed provisions for the
administrative structure of any future international machinery. The Relgian .
delegeticn would hesitate to subscribe to the vieﬁ that an authority was essentis
for giving effect to the régime. If there were any justification for
establishing an agency representative of tke international community, 1t was

rather that the reseurces ef the sea-bed were now coming to be regarded

feu
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as common property. The most important requirement for the proposed régime was,
in his delegation's opinion, that it should satisfy the economic and'other
requirements which would enable it to meet the interests of humanity as a whole,
and not merely be confined to distributing the profits from the exploitation
and use of the resources of the area.

His delegation agreed, first, with the definition of the general purpose
of the régime, as given in paragraeph 24 of the report of the informal drafting
" group.

Of the elements suggested for inclusion in the régime (paragraph 25), he
supported elements (i) (c) and (ii) (b) and (c). Element (iii) (a) however,
implied that an auphority would be essential for the implementation of the
régime. As his delegation 4id not hold that view, it would prefer
element (iii) (b).

Element (iv), as it stood, merely begged the question and might with
advantage be replaced by the following: "Teke into account the international
community's desire to add to the existing inventory ef minerals and not to waste
non-renewable resources'.

Elements (v) and (vi), on the other hand, were inappropriate in a descripticn
of the proposed régime, since they concerned matters to be dealt with in another,
and wider, context of International relations. His delegation would prefer to
consider them under item 6 of the Committee's programme of work.

It had no special comment to make on elements (vii) and (viii).

In considering freedom of scientific research and exploration, the subjecf
of item 5, both Sub-~Committees had been confronted with the ﬁ;oblems of
distinguishing between pure scientific research and the type of exploration which
was one phase of the econcmic process culminating in exploitation. The word
"exploration', in fact, was legitimately used to describe two types of activity
vhich differed only in their aims, not in the methods employed. It shculd be
torne in mind, however, that pure scientific exploration very often had an
economic "spin-off", His délegation believed that all members of the
Sub-Committee would agree on the following criterié: scientific research proper
wes characterized by the disinterested nature of its operations, whereas

exploration for the purpose of locating deposits of potential economic value was

[ove
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designed to produce immediate commercial benefits and was in fact a first stage

in the exploitation of the resources. His delegation believed that exploration

of the second type should be regulated by the régime under discussion. NaturallyY,
as it had a commercial purpose, its results would be suppressed for reasons of
industrial secrecy and in order to avoid competition. In scientific oceanography,
however, co-operation had already become the rule. )

The inclusion of a third criterion to the effect that scientific programmes
should be published in advance and their results made generally accessible as
early as possible should thus make it rossible to guarantee the traditional
freedom of scientific research proper. That was not a new idea, since the
Economic and Technical'Sub-Committee had also stated in paragraph 59 of its
interim report that: ".... The results of research in the areas of the sea-bed...
should be freely accessible to all.... It appears feasible to reconcile this
principle with the proposition that prospectors be given exclusive rights to
explore an area for a specified period”. The very idea of "exclusive rights of
exploration” would obviously be contrary to the principle of the freedom of
scientific research, if the prorosed criteria were not accepted.

On the other hand, once those criteria had been established, there did not
seem to be any need to state that scientific research should ﬁot be used as a
basis for claiming rights of exploitation. If that principle were included, it
would suggest that the authors of the declaraticn had not made any distinction
between research proper and commercial exploration; and that would seem to imply
that right of exploitation did not necessarily have to be established within the
framework of the proposed régime. It should be noted that the obligations thus
imposed on the scientific community were far less onerous than those imposed
under article 5 (8) of the Convention on the Continental Shelf.

The question of the limits of the Continental Shelf inevitably had to be

‘considered in any discussion of freedom of research and exploration on the

sea~bed.: The very fact that such research was or would in the near future be
rossible at any depth invalidated the criterion of exploitability laid down by

the Geneva Convention. Since each coastal State could adopt its own interpretation

of the term, the lock of a precise definition of the limits of the continental

/en.
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shelf therefore constituted a far more serious obstacle to the exercise of

freedom of écientific research than the minor inconveniences which might arise
from the rule his delegation had suggested - a rule which was in fact - recognized
already in practice, particularly in the context of international scientific
co-operation, which was the special concern of IOC and was to be intensified

under the long-Term Programme and the arrangements for the decade.

Mr. NJENGA (Kenya) said that his delegation considered element (i) of
item 1 to be the cardinal proposition from which all the other elements flowed and
from which legal norms for equitable and just exploration, use and exploitation
of the area would or should emanate. It was the Sub-Committee's duty not to
dismiss the concept as vague and unarticulated but to work out the legal
principles ahd norms to regulate interrelations in the new frontiers of inner
space. Elemehts (ii) and (iv) served merely to elaborate what was meant by common
heritage. In that connexion, his delegation preferred the formulation of
element (iv) to that of element (iii). Moreover, it understood that the intent of
element (v) was to prohibit the acquisition of property otherwise than through
internationally agreed channels and procedufes. Elements (vi) and (viii) were,
again, derived from the concept of common heritage. The remaining formulation,
element (vii), expressed what his delegation considered to be an essential
component of the legal status of the area; different international rules applied
ard different interests prevailed in the superjacent waters and air space above
them and such rules and interests were only indirectly relevant to the area of
the sea-bed and ocean floor beyond national jurisdiction.

In considering item 2 it should be borne in mind that the area with which
the Committee was concerned was a largely uncharted sphere in international
relations. That being so, it would be idle to expect existing international law
to deal with the area. Until recently no State had been actively engaged in the
area and accordingly no conflicts of interest had arisen requiring the formulation
of new internationél law. The Charter of the United Nations and such international
treaty provisions as those relating to freedom of navigation, fisheries and thé
laying of submarine cables would, of course, continue to apply in so far as they
Nevertheless, because they were necessarily inadequate, his

were relevant.
dgelegation wished to submit that the following formulation would better convey the

correct rosition:

/...
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"A11 activities in this area shall be carried out in accordance with the
principles of this declaration as well as the legal principles and norms toO
be internationally agreed, but in such a marner as not to conflict with the
existing principles of international law, including the Charter of the
United Nations."

His delegation would have no difficulty in accepting for item 3 & formulation
which would exciude all military activities and all military uses frcm as wide as
possible an area of the sea-bed and ocean floor. His delegation found much merit
in the suggestion that the area to be covered by the prohibition should be that
beyond a coastal strip the width of which would be agreed at an international
conference. The aim should be to formulate a treaty on those matters as soon as
rossible. In any event a detailed account of the proceedings of the Eighteen—
Nation Disarmament Committee should be considered in any such negotiations.

His delegation associated itself with the view that item 4 represented the
most important aspect of the Sub—-Committee's deliberations. It held that the
scope of the item covered all activities in the area and not merely the
distribution of its resources; the concept of common heritage imprlied that all
nations.~ large and small, developed and deVeloping,‘coastal and land-locked -
should be associated with all phases of the exploration, exploitation and use of
the resources of the sea-bed. Moreover, it was vital that a substantial portion
of the resources should be allocated to the developing countries. '

His delegation accepted, however, that there would be é need, at least in the
initial stages, to provide economic incentives to entrepreneurs operating in the
area. The granting of such incentives would, of course, have to be balanced
against the legitimate claims of the developing countries, and other problems,
such as the interests of the coastal States and the economic interests of States
whose livelihood might be jeopardlzed by competiticn from the resources of this
'area, had to be taken into account. No registry for claims could achieve those
aims; the competing interests could be harmonized only by establishing strong
international machinery with powers to licence and control activities in the
area, to allocate the resources between entrepreneurs and developing countries
and to promote international co-operation. There was no reason why such machinery-
" should not eventually be given responsibility for actual exploration and

exploitation of the resources, either alone or in co~operation with other agencies,
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Mzé_gggyggggu (United States of Americé), explaining his Government's
interpretation of item 3 of the report, said that the test of whether an activity
was "peaceful" was whether it was consistent with the United Nations Charter and
other internationél law obligations. Accordingly not all military activities
were precluded by a reservation exclusively for peaceful purposes.

With respect to item 5, his Government considered scientific research to be
the key to increasing knowledge of the sea-bed and felt that it was essential
to promote international co-operation in the field. Scientific research already
enjoyed a special place in the law of the sea. Although it was nqt explicitly
mentioned in article 2 of the Convention on the High Seas, the International Law
Commission, in its 1956 report containing the draft articles on the law of the
sea, had specifically noted that the freedom to undertake scientific research was
one of the freedoms of the high seas. With that legal foundation in mind, his
delegation suprorted the inclusion of element (i). The phrase "for peaceful
purposes”, which concerned matters considered under item 3, should not be included.
A provision ruling out interference with scientific research carried out with the
intention of open publication, as was sﬁggested by the second half of element (i),
merited inclusion. Suchra provision would be analogous to article 5, paragraph 1,
of the Convention on the Continental Shelf.

Yhile the timely dissemination of plans for and results of scientific
programmes was clearly desirable, freedom to conduct scientific research existed
as a matter of principie_and not as a conditional right. His delegation was
therefore strongly oprosed to the third approach suggested in paragraph 27, and
favoured the first approach. With respect to element (iv), international
co-operation in scientific research could take many forms, and care should be
teken not to select one or two to the exclusion of others. The important point
was that scientists of different States -~ developed and developing alike - should
te encouraged to conduct co-0peréfive scientific activities. '

Elements (ii), (iii) and (v) must be considered together. In some States
£11 oceanographic activites were conducted under a national scientific programme,
w+hile that was not the case in other States. In the United States, oceanographic
zctivities were coﬁducted by private universities and institutions as well as by

aniversities and institutions supported by the individual States. While his

/.
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delegation would favour principles providing for timely dissemination of plans
for and results of national scientific programmes, his ceuntry had a long
tradition of independénce in the case of research by private institutions and it
believed that the statement of principles should do no more than provide that
States should encourage their nationals to foilow similar practices. The
interﬁational scientific community, and particularly the oceanographic community,
had & highly developed system for disseminating information peculiarly suited

to its particular needs. Neither the precise method nor the precise time for
such dissemination should be tampered with, and the Sub-Committee should limit
itself to a general statement of principle.

There appeared to be general agreement on the inclusion ef at least the
first three elements of items 6 and 7, although there were doubtless differences
of opinion regarding the precise language in which they should be expressed and
regarding the propriety of listing the particular harmful effects in element (iii)
or the language of that element.

His delegation also favoured the inclusion of element (iv).

The question of liability (element (vii)) was very complex. After cue
COnsideration the Sub-Committee might wish to refer to the question only in the
enumeration of the general features of the future régime, recognizing that in the
mean time the general principles of international law regarding liability would
of course be applicable. )

The provisions of items 6 and 7 should not be overburdened with detail. For
example, with respect to element (x), while the elaboration of a procedure such as
that specified in the statement of principles introduced by the United States the
previous yéar would be useful, his delegation was prepared to consider the views
of delegations preferring a less detailed statement.

As for items 8 and 9, element (i) should be included in any statement of
principles, as it represented the legal foundation upon which the entire statemer<
rested. Tﬁe statement should also include a principle regarding the establishment
of an internationally agreed precise boundary for the area beyond the limits
of national jurisdiction, as was implied in element (ii). That principle would
reflect no conclusion: regarding the location of the boundary and should state ths-

the exploitation or other use of any portion of the area prior to the establishmer.-

[en
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of the boundary would not prejudice its eventual location. The foundation ﬁould
thus be laid for careful international consideration of a precise boundary.

With respect to elements (iii) and (iv), his delegation questioned the
approPriatenéSS of "including pfovisions regarding State responsibility and
enforcement in a statement of general principles and feared that consideration
of their full implications for individual States could substantially delay the

achievement of general agreement.

Mr. CABRAL DE MELLO (Brazil) said that his delegation had no doubt about

the paramount importance of increasing scientific knowledge of the marine
environment. All measures designed to serve that end and to promote the widest
possible dissemination of information, having due regard for the needs of
developing countries, deserved special consideration by internationél
organizations. Nevertheless, scientific knowledge also meant power, and it was
logical that States should claim some reasonable limitation to the unqualified
affirmation of the principle of the freedom of scientific research - the results
of which were potentially applicable to economic, military, political and other
ends. Even the results of purely scientific research, in whatever area it was
conducted, could have significant implications for the security and economic -
development of cbastal States.

He fully agreed with the Argentine view that there was no difference in
concept between research and exploration and that the consent of the coastal State
must be obtained for any research into the continental shelf: Brazilian
legislation governing research and exploration on the continental shelf and in
territorial and internal waters made no distinction between the two types of
activity. With regard to the conduct of research in areas under its jurisdiction,
his Goverrmment considered it essential to safeguard its right to priority and,
in some cases, exclusivity. As the marine environment constituted a whole;
coastal States should hav¢ some voice with regard to research in areas of the
sea~bed adjacent to zones under their national jurisdiction. If they did not,
research on the sea-bed could become a pretext for research on the continental

shelf, in disregard'of article 5 of the Geneva Convention. Paragraph 58 of the

interim report of the Economic and Technical Sub-Committee (A/AC.138/5C.2/6)

/...
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referred only io pure scientific research and clearly recognized that other uses
of the high seas and the continental shelf might sometimes require limitations -
to the general principle of freedom of scientific research. None welcomed such
limitations but, given current political and economic realities, there was a
clear need for them. The Sub-Committee should eventually proceed to a broad
_discussion of the economic, political and security aspects of the principle of
freedom of research, while the study of the scientific -aspects should be left to
the Intergovernmental Oceanographic Commission.

The marine environment should be open without discrimination to scientific
research for peaceful purposes. States should promote international co-operation
in such research to facilitate the participation of nationals of different States
in common research programmes, to disseminate its results to ail as swiftly
as possible and to strengthen the research capabilities of the developing
countries, with prior communication of research programmes, Scientific research

did not imply any right of exploitation.

Mr. HASAN (Pakistan) said that, despite the difficulties inherent in the
preparétion of a declaration of legal principles and despite the divergent
interpretations of various concepts, his delegation felt that the spirit of
gocdwill and co-operation which had characterized the Sub-Committee's deliberation
would enable it to achieve the desired goals.

His delegation believed that it was essenéial that the sea-bed and the_dcean
floor beyond the limits of national jurisdiction should be considered to be the
common heritage of mankind (item 1 (i)).

Elements (ii) to (v) overlapped to some extent. His delegation fully
subscribed to the concept in element (ii). Because of the divergent views
expressed concerning it, element (iv) should be revised.

Element (vi) introduced an additional legal factor. It was necessary to
clarify how States would participate in the administration and regulation of the
activities iﬁ the area under consideration. The element should be drafted so as
to provide that all States would have the right to participate in the
administration and regulation of the activities in the area and were enti%led to
the benefits obtained from the. exploration, use and exploitation of the resources

of the said area, and that no infringement of that right .would be permissible

/s
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through any arrangement, national or international. Element (viii) should find
a place in the prorosed declaration.

With respect to item 2, activities in the area should be undertaken in
accordance with the generally &accepted norms of international law and the Charter
of the United Nations. However, it was unwise to formulate a declaration of legal
principles in terms suggesting that it was based on expectation of a future
arrangement which might or might not materialize. If reference were made to an
international régime it Shou;d be specified that the régime should be under the
aegis of the United Nations.

His delégation supported the principle in item 3. It would comment on the
formulation of the principle when there had been an opportunity to discuss in
depth the implications of the prohibition of military activities in the area at

the disarmament negotiations at Geneva.

Mr. SCIOLIA-LAGRANGE (Italy) said that his delegation had always

suprorted the principle embodied in item 2 and believed that the norms and
principles which the international community might elaborate in respect of the
exploration, use and exploitation of the area~under discussion should be added to
the existing body of international law. It therefore supported the formulation
contained in paragraph 18, which should include the phrase "in due course", which
was at present in parentheses. ‘

His delegation also supported the principle in item 3. However, it felt
that the Committee should await the results of the discussions of the Eighteen-
'ation Committee on Disarmament at Geneva before engaging in an exhaustive debate
on the item. In so doing, it would’be acting in accordance with operétive
paragraph 3 of General Assembly resolution 2467 A (XXIII). _

The Italian delegation had always endorsed the principle in item 4. It agreed
with those who felt that the words "exploration, use and exploitation" should
zrply only to the resources of the area. Effective norms of international law
zlready governed the area itself and those norms should not be modified.

Paragraph 25 of the report contained a number of specific norms which might
te used to define the structure of the international régime., His delegation had
eypressed its views on the régime in the Ecdnomic and Technical Sub=-Committee.

"7ith respect to element (i), it was in favour of establishing royalties for the

Jon
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benefit of the international community, in accordance with the concept reflected
in sub-paragraph (b) of that element. His delegation also supported the inclusic:
of element (ii). !

With respect to element (iii), Italy believed that the international
machinery should meet the following requirements: (1) it should be simple and
effective; (2) its structure should not be too cumbersome or bureaucratic; and
(3) it should provide a legalkguarantee for titles to exploration and
ekploitation, guarantees of the stability of the relevant regulations and the
means to establish equitable royalties for the benefit of the international
community. ILastly, it should establish reasonable standards of conduct to ensure
that other maritime activities and interests were not harmed or endangered;

With respect to item 5, his delegation was convinced that the success of
activities in the area, to be carried out for peaceful purposes and in the
interest of mankind, depended on full freedom of scientific research. It therefors

favoured those formulations in paragraph 26 which encouraged research,

1

publication, accessibility and dissemination.

Mr. SMIRNOV (Union of Soviet Socialist Republics) recalled that his
delegation had already stated its position on items 1 to 3, putting forward
specific proposals. It shared the views of the many delegations which had urged
that a legal régime should be established to regulate exploitation of the
resources of the area in question. He emphasized, further, that the absence of
a precise definition of the boundaries of the sea-bed and ocean floor could prove
a serious obstacle to the formulation of a declaration of legal principles and
norms. Paragrafh 25 of the report of the Informal Drafting Group indicated
thirteen specific requirements for a régime., It was, however, apparent from
statements made during the current debate that those requirements could hardly
command general support at the present stage. The Sub—Cémmittee should therefore
concentrate on fulfilling the mandate given to it by the General Assembly in
operative paragraph 2 (a) of resolution 2467 A (XXIII). The lack of economic ard
technical information was such as to preclude the formulation of specific
requirements for a régime at the present stage. The whole question was of such
moment that there was no rocm for 1mprovisatién. Furthermore, the interests of

all States must be taken into account.
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As to the question of international machinery, the Committee had done no
rore than hold an exchange of preliminary views on the report of the Secretary-
General in document A/AC.138/12. The structure, nature and functions of such
rachinery had yet to be defined and clearly needed careful study. Furthermore,
the substance of element (vi) of item 1 was also obliguely connected with the
question of the establishment of international machinery and there was no
justification for its inclusion in a declaration of principles. Many delegations,
including his own, regarded the establishment of international machinefy’as a
doubtful proposition. The questions of a régime and machinery were not
necessarily inseparable. As the contents ef the General Assembly resolution
2467 (XXIII) indicated, the existence of a distinction between régime and
machinery had been éstablished and accepted. The establishment of a legal
régime did not necessarily presuprose establishment of any machinery. There
could be a régime which contained no machinery. Among others, sub-paragraphs (i),
(ii), (v) and (viii) of paragraph 25 also required very thorough study.

His delegation, like that of the United Kingdom, believed that the future
legal régime would take the form of an international agreement. It also felt
that it should be described specifically as a "legal" régime. It was clear
to all delegations that a régimé for exploitation «f the resources of this area
would have to be evolved and that time was needed for a study of its - ’
requirements. His delegation therefore proPdsed the following formulation with
regard to that régime: "Subsequently, a special legal régime regulating the
exploitation of the resources of the sea-bed and ocean floor shall be worked
out." ~

His delegation's pcéition on item 5 had peen stated at the Sub-Committee's
previous session. The freedom of scientific research was an established norm
of international law and a prerequisite for oceanographic research, It was the
basis for broad international co-operation in the exploration of the sea-bed and
ocean floor and for the activities of the Intergovernmental Oceanographic
Conmission. International co-operation in this field presupposed the co-ordination
of efforts by individual States, the execution of joint research programmes,
the exchange of the results of such research, assistance in developing’ scientific

tases and training of specialists. Affirmation of the principle of freedom of

a
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scientific research, with a statement concerning the need to promote internatiomnal
co-operation in the field, would be of major importance to all who wished the
wealth of the sea-bed to be at the service of mankind. After careful consideratio:
of paragraph 27 of the Drafting Group's report, his delegation proposed the
following formulation: "The sea-bed and the ocean floor are open for scientific
research and States shall promote international co-operation in the carrying out of
such research". His delegation did not consider that the freedom of sciehtific:
research and exploration should be subject to any requirement such as the prior
communication of programmes of scientific research or the subsequent communication
of their results. Research programmes were, in any case, submitted to the
Intergovernmental Cceanographic Commission and results disseminated to all States
through existing channels,

As to items 6 and 7, rew activities in new areas inevitably created legal
problems since they had to be reconciled with so—called traditional types of
activity. 1In the recent past, such problems had arisen with regard to activities
on the continental shelf and had been resolved by the Geneva Convention of 1958.
The approach taken in that Convention with regard to the reconciliation of
traditional and new activities was of major importance in thé present instance.

The approach to the solution of the question of the national legislation of
individual States was equally important. The concern of States that their
interests should be safeguarded was understandable and Jjustified and his delegation
proposed the following formulation: "The activitiés of States in connexion with
the sea-bed shall not infringe recognized freedoms of the high seas and shall not
interfere with navigation, fishing, scientific research or the safeguarding of the
living resources of the sea'. ' »

The specialized agencies, and IMCC in particular, were devoting considerable
attention to the question of pollution. The elaboration of a legal principle
dealing with pollution would be a most significant stép. His delegation prorosed
the following formulation which covered elements (iii), (iv) and (v) in
paragraph 28: "Appropriate national and international measures shall be taken to
ensure that activities carried out on the sea-bed do rot cause pollution of the
marine environment and other harmful effects, particularly radioactive
contamination". With regard to element (ix) in paragraph 28, his delegation

thought it premature to discuss the right of coastal States to take appropriate

N
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measures to protect their shores and coastal waters against pollution. In that
connexion, he drew attention to operative paragraphs 2 and 3 of resolution
2467 B (XXIII).

Mr. ARORA (India) said that his delegation regarded element (i) as the
crux of the whole of item 6. It should properly be combined with element (viii) to
form one basic guideline, It was most important that duvue consideration should be
given to the rights of coastal States, which must have an opportunity to express
their views on activities affecting them. As to element (ii), it was generally
recognized that there should be no unjustified interference with the freedoms
mentioned in the Geneva Convention on the High Seas., The Sub-Committee should
confine itself to those fréedoms, stating that there should be no unwarranted
infringement of them. Elements (iii) to (vi) could serve as guidelines in a
declaration. Element (vii) was of major importance and should be mentioned under
item 6. It could also bea incorporated in a regime governing activities in the

area. Furthermore, it would be as well to include some reference to liability

under element (iii) of items 8 and 9.
Element (ix) require further elaboration. The precise nature of the

"appropriate measures" contemplated were obscure; nor was it clear whether they

were to be applied within'or without national jurisdiction.

The meeting rose at 11.1C p.m.
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CCNSIDERATICN OF THE REPORT OF THE INFORMAL DRAFTING GRCUP (A/AC.lBB/SC-l/“')
(continued)

Mr. BAZAN (Chile), referring to item 2, said that none of the
formulations.contained in paragraphs 1bk and 18 of the report were fully acceptable
to his delegation because they were vague as to what norms of international law
. applied to the sea-bed. His delegation agreed that certain general principles of’
.internaticnal law,_such as those relating to the use of force among States or the
general principles of State responsibility, were applicable and would be so whether
or not they were specifically referred tc in the declaration.

A distincticn must be made between the norms which were applicable in the
area, sucli as those to which he bhad referred, and the norms applicable to
activities in the area, which had yet to be elaborated. Since there was no
instrument of international law specifically regulating activities in the area,
with the exception of certain provisions relating to such matters as the laying of
sutmarine cables and pipelines, it was misleading to state that "activities in this
area shall be carried out in accordance with international law". That formulation
encouraged the mistaken view that, in the absence of relevant norms, activities in
the area could be regulated under the norms relating to the freedoms of the high
seas. The fact that international lew was mentioned first of the elements in the
present formulation might be construed as indicating that international law should
take precedence over other norms. However, that was not the order of priority laid
down in article 38 of the Statute of the International Court 6f'Justice, which
stated that the Court in deciding disputes concerning international law should
apply first of all international conventions expressly recognized by the contesting
States; secondly, internaticnal custcm and finally, the general principles of law
recognized by civilized nations. In his delegation's view, there was great danger
in leaving open the possibility that States might interpret the formulation in
guestion as authorizing the extension of the principles of the freedoms of the high
seas to the sea-bed. The norms to regulate activities in the area should be stateg
in the order in which they would apply, precedence being given to the principles of
the declaration itself. In matters not covered by the declaration, the relevant
general principles of international law would -clearly apply. His delegation
accordingly proposed that the formulations contained iq paragraphs 14 and 18

should be replaced by the following: -

/...
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"411 activities in the area shall be regulated by the principles of this
declaration and, with respect to matters for which no provision is made, by
the general principles of international law."

He did not consider it necessary, for the purposes of the formulation he
proposed to refer to the future machinery to regulate exploration and exploitation
in the area, since that subject would be dealt with in other principles.
Similarly, the reference in the previoué formulations to the Charter of the
United Nations could be omitted since, apaft from its purposes and principles, the
Charter had little relevéncy to activities in the area. Moreover, refererce would
be made in the declaration to those purposes and principles in connexion with the
reservation of the area exclusively for peaceful purposes.

The idea of reserving the sea-bed and the ocean floor beyond the iimits of
national jurisdiction exclusively for peaceful purposes had the full ard -~
unconditional support of the Chilean Government. However, it should be stated in
the declaration of principles in very general terms in order not to interfere in
any way with the disarmament negotiations in Geneva. His delegation preferred a
formulation such as that contained in sub-paragraph 19 (ii) (c).

With regardvto item L4, his delegation preferred the formulation in
paragraph 21 of the informal drafting group's report. It was clear that the
principle required the establishment of international machinery which, in his
delegation's view, was well defined in the formulation in paragraph 23. Any
further provisions to be elaborated should be considered in conjunction with the
Secretary-General's report on the question of establishing international machinery

(A/AC.138/12 and Add.l), which the Sub-Committee had not yet had time to consider.

Mr. SCHRAM (Iceland), speaking in ccnnexion with item 7, said that the
guestion of pollution of the marine envircnment was one of the most importént the
Sub-Cormittee had to consider. In the Ad Hoc Committee scme delegations had

originally felt that the question was cutside that Ccrmittee's terms of reference,

[oue
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bu£ it had adopted a resolution which had subsequently formed the basis of
General Assembly resolution 2467 B (XXIII). The note by the Secretary-General
(A/£C.138/13), submitted pursuant to operative paragraph 4 of that resolution,
gave an account of the work already undertaken and of a meeting of the various
United Nations agencies concerned. The Jjoint group of experts cn the scientific
aspects of marine pollution had also discussed the question in March 1969 and was
preparing reports on various aspects of the problem. The Inter-Governmental
Maritime Consultatiﬁe Organization, which was the United Nations organization best
qualified ‘to deal with control of pollution in the whole marine environment, had
also done valuable work on the‘problem, as could be seen from its note to the
Committee (A/AC.138/15). For scme years, IMCO had been dealing with the problem
of 0il pollution from ships and its Maritime Safety Committee had now instructed
its Sub-Committee cn Marine Pollution to study the problems raised in

resolution 2467 B (X¥III) and to make proposals for the prevention and control

‘of pollution of the sea, land and air by ships, vesselg and other equipment
'operating in fhe marine environment. The work on pollution control in the marine
environment was therefore already being undertaken, and the Committee's immediate
task was to attempt to prcduce a generally acceptable formulation of principles

on the question for incorporation in a deélaration of general principles.

Apart from the 1954 International Convention for the Prevention of Pollution

- of the Sea by 0il, there were no international treaties or international legal
obligations concerning the duty of States to refrain from pollution of the

marine environment and that situation should be remédied;

His delegation was in general agreement with the elements contained in
sub~paragraphs (iii), (iv) and (ix) of paragraph 28 of the informal drafting
group'svreport, but felt that they could be ccmbined. It was important to
emphasize that appropriate safeguards should be adopted against the dangers of
pollution arising from the exploration and exploitation of the resources of the
sea-bed and ccean floor and against other harmful effects on the marine
environment, in particular cn the living resources found there, and that coastal
States should be granted the necessary rights to take appropriate measures for the
protection of living and other resources in their coastal areas where pollution

detrimental to those resources had occurred or was imminent. A formulation along

[ees
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those lines would meet the requirements of the situation. It was essential to
include a stipulation concerning the defensive rights of coastal States; States
would undoubtedly consider it a right of self-defence to' take action beycnd their
shores in cases of grave threats of pollution and such a right should be defined
and recognized by the international community. Pollution control must be one of
the major objectives of any future international régime for the sea-bed and ocean
floor. '

On the question of liability, the Sub-Committee's report should emphasize that
damage to the marine environment caused by activities in the area should entail
liability and that States were responsible for the activities of their nationals.

He hoped that the wide measure of agreement reached on item 7 would be
reflected in the Sub-Committee's report and thereby establish the basis for the

adoption of a general principle on the subject.

Mr. ODA (Japan) said that he first wished to clarify his delegation's
position with regard to the three approaches to the question of freedom of
scientific research and exbloration mentioned in paragraph 27 of the informal
drafting group's réport. Hig delegation preferred the first approach since the
freedom of scientific research was an unconditional freedom to be enjoyed by any
nation on the high seas. 1In order to promote international co-operation in
improving knowledge of the marine environment, all nations might be encouraged to
make the results of their scientific research accessible to all interested nations,
but the question of free access to the results of scientific research was a
different matter from the freedom of.scientific research in the marine environment.

With regard to items 6 to 9, activities in connexion with the exploration énd
exploitation of the submarine mineral resources of the sea-bed and ocean floor
beyond the limits of national jurisdiction were subject to the rules and regulations
governing the uses of the superjacent waters of the high seas. In his delegation's
view, moreover, in any use of the water column of the high seas reasonable regard
should be paid to any other legitimate interests of States in that area. There
‘should be no impediment to navigation and fishing, no undue interference with the
laying and maintenance of submarine cables and pipelines and no damage to animal
and plant life in the marine environment as a result of pollution by oil leaking

from an installation on the sea-bed for exploration or exploitation or seismic
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investigation. Article 2 of the Convention on the High Seas provided that the
freedoms comprised in the freedom of the high seas should be exercised with
reasonable regard to the inﬁerests»of other Statez in their exercise of the freedom
of the high seas. According to article 5 of the Convention on the Continental
Shelf, on the other hand, exploration and exploitation must ﬁot result in any
unjustifiable interference with navigation, fishing or the conservation of the
living resources of the sea. Those concepts appeared to be reflected in

elements (i) and (ii) of paragraph 28 of the informal drafting group's report and
he reserved the right to state a preference between the two at a }ater stage. He
assumed that element (i) was intended to mean that the exploration and exploitation
of the resources of the area should be carried out only with reasonable regard for
the interests of all States in their exercise of the freedom of the high seas.

His delegation was prepared to support the underlying thought in element (iii),
but thought that articles 24 and 25 of the Convention on the High Seas were worth
considering in that respect. Harmful effects upon the marine enviromment as a
result of polluticn or contamination of the sea waters were not easy to estimate.
However, his delegation had'no difficulty in accepting the idea that other
legitimate uses of the high seas should be properly protected from any contamination
or poliution resulting from the exploration and exploitation of the submarine
mineral resources in the aiea beyond national jurisdiction. ' ,

With regard to element (v), although safety measures might be suggested on the
international level and some uniform standards for national safety measures might
be desirable, it was a matter for the domestic authorities to deal with. In that
connexion he drew attention to articie 10 of the Convention on the High Seas.

His delegation questioned the need to include the idea contained in
element (vi) in the declaration of legal principles. It appeared to have been
borrowed from the legal principles governing ou%er space. But, whereas outer space
had until recently not been governed by any legal régime, there were already
regulations relating to mishap, disfress or danger occurring in the course of the
exploration and eXploitation of submarine mineral resources in the area of the high
seas superjacent to the sea-bed and ocean floor beyond the limits of national
Jurisdiction. Article 12 of the Convention on the High Seas, for instance, could

apply. Activities in outer space had so Tar been carried out by astronauts, who

/-
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were respected as envoys of mankind, but that was not so in the case of the
exploration and exploitation of the ocean floor. Although that area should
certainly be exploited for the benefit of all mankind, the incentive to invest
capital -in it arose from the demand of each nation or enterprise to benefit from
the exploitation of its resources.

His aelegation found element (vii) acceptable without the phrase in’
parentheses. The question of whether a State was liable for damages caused by the
activities of private enterprises incorporated in that State or those of its
nationals, or only for damage caused by\activities carried out with its
authorization was, however, a very complex legal problem which required further
careful study in connexion with the question of international machinery.

It was not clear whether element (viii) was intended to give a spécific State
special interests in the exploration and exploitation of the resources of the
sea-bed and ocean floor beyond the limits of national jurisdiction. There
appeared to have been a wide measure of agreement on the bagic principle that all
nations had equal right of access to such resources and that they should be
utilized for the benefit of all mankind and it would be incompatible with that
principle to give coastal States the right to some preferential share of the
venefits. He would like further clarification as to what kind of appropriate
measures were envisaged in element (ix). Hie delegation fully supported the idea
that the marine environment should be protected from contamination resulting from
the exploration and exploitation of the resources of the area, but felt that
element (ix) might lead to unwarranted interference by a coastal State with
exploratibn.and exploitation carried out beyond its national Jurisdiction.

With regard to elements (i) and (ii) in paragraph 9, he wished to reaffirm -
his delegation's position as stated at the Sub-Committee's 1lth meeting concerning
the existence of an area of the sea-bed and ocean floor beyond the limits of
national jurisdiction and the definition of its boundary. He did not consider it
appropriate to include in element (ii) a specific reference to the Convention on
the Continental Shelf since, although that Convention had become effeétive among -
some forty States, not all of its provisions neceésarily reflected the rule of
customary international law. That point had been explicitly made in the recent
judgement on the North Sea Continental Shelf case delivered by the International

Court of Justice. As he understood it, the International Court of Justice held
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that only the fundamental régime of the continental shelf had become a rule of
customary law while the details of the régime still remained to be discussed. His
delegation therefore preferred sub-paragraphs (a) and (b) of element (ii) to
sub-paragraphs (c) and (d).

Mr. Galindo Pohl (El Salvador) took the Chair.

Mr. ENGO (Cameroon) said that, if the Committee failed to formulate
concrete'principleS, that failure would be due largely to members' insistence upon
stating firm positions. He felt that such terms as "this ares" and "the sea-bed
and ocean floor beyond the limits of national jurisdiction" could be included in a
declaration of principles without prejudice to their subsequent definition. At the
present stage, the formulation in paragraph 29 (ii) (b) of the report would be
gsufficient. The argument that the concept of common heritage was new to
international law was invalid. The world was witneseing the formulation,
codification and progressive development of international law and there were only
a limited number of spheres in which anyone could say that generally accepted
principles existed. Quite often, jurists of the so-called "old world" tended to
lose sight of the nature of modern international society, and the law which had
evolved from the experience of the "old world" did not necessarily receive the
sanction of the younger nations which had recently achieved self-determination.

It was part of the Committee's task to spell out the legal content of a theory or
concept as fundamental as "common heritage". International conflicts in the
twentieth century had made everyone aware of the dangers of creating or permitting
the existence of areas which might lead to further conflict or frustrate
attainment of the ideals expressed in the Charter of the United Nations.
Declarations and conventions relatiné to various topics, particularly the use of
outer space and the law of the high geas, obviously constituted proof of the
recognition of that danger. With the limited knowledge available, no scientist or
politician could yet adequately tell the full extent of the possible dangers and
treasures of the sea-bed. Exploration and exploitation of its natural resources
for the purposes of scientific, technological and economic advancement, and the
resulting co-operation among States in that field were clear examples of the
inexhaustible advantages which could be derived from the area. Moreover, the

spirit that had launched the programmes of the First and Second Development Decades

had given birth to the ideas embodied in the notion of "common heritage" and there

I



-121- A/AC.138/SC.1/SR.20

(Mr. Engo, Cameroon)

was reason to hope that a definition would emerge as the various aspects of the
underlying principle unfolded. /

His Government continued to believe that an international régime must be
established, with the sole aim of enéhring the welfare of manind and the
equitable distribution of benefite in the interests of peace. Furthermore, the
method of establishment must be such that no single nation or group of nations
could'gain.over-all control.

His delegation supported the formulation contained in element (i) of item 1
and hoped that it would be placed in the operative and not the preambular part ofv
the declaration. There was some bagis for separating the ideas contained in
elements (ii) and (v), since the former dealt with national appropriation and the
latter was concerned with persons who did not act on behalf of their State of
origin. While he endorsed element (iii), he felt that it would be unrealistic to
use the word "shall" in element (vi). Despite goodwill on their part, come States
were not in a position at the present stage of their development to participate in
the process of exploration and exploitation. However, the benefits. must accrue to
all mankind, since it was essential, in the pursuit of lasting peace, to attempt
to bridge the dangerous gap between the rich and poor nations.’ He approved of
element (vii) but wished to point out, in connexion with element (viii), that the
problems attaching to the Anglo-Saxon concept of property rights, which had been
referred to by the United States representapive at an earlier meeting, would not
arise if all exploration and exploitation was conducted under the auspices of an
international régime. Nothing should be done which would, either directly or
indirectly, permit States to have any sovereignty, jurisdiction or rights
whatscever over the area. So far as item 3 was concerned, if all nations
refrained from belligerency, defensive measures would be totally unnecessary. His
delegation found item U4 acceptable, being of the.view that social and economic
development were essential to world peace. At the same time,‘he would add that
use of the resources must be for the benefit of all mankind and not only of the

developing countries.
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Mr. GORALCZYK (Poland) considered that a more systematic approach was

required in dealing with some of the problems of items 6 to 9. For example, the
liability of States involved in the exploration, use and exploitation of the sea~bed
and ocean floor and the subsoil thereof was dealt with in element (vii) of item 7
(paragraph 28), while the closely related issue of State responsibility came

under element (iii) of item 9 (paragraph 29).

- In his view, some of the formulations of items 6 to 9 were too detailed to be
included in any declaration of principles and could be considered at the second
stage of the Ccmmittee's work, when the time came to discuss legal norms.
Furthermore, additional study was required on scme matters, such as the right of
coastal States to take appropriate measures to protect their shores and coastal
waters against pollution occurring outside their national jurisdiction. The work
of IMCO on similar problems, such as the prevention of oil pollution resulting
frem accidents to ships at sea, clearly reflected the ccmplexity of that subject.
It was also too.early to speak of such matters as procedures to be followed in the
event of anticipation of possible harmful interference with other activities and
the implementation of the principles of the declaration.

His delegation was inclined to support the ideas underlying elements (i) to
(vi) in paragraph 28, but was firmly convinced that the elimination of any
unjustifiable interference in the exercise of the recognized freedoms of the high

seas was a gine qua non for the exploration and exploitation of the mineral

resources of the sea-bed. He also attached partieular importance to the problem
of appropriate safeguards against pollution which might arise from the exploitation
and use of the area.

While he accepted the idea that demage must entail liability, he felt that
the words in parenthesis in paragraph 28 (vii) certainly required further
examination, since the formulation gqualified the general idea of ccmpensation of
all damage suffered as a result of activities of exploration and exploitation and
would prejudice the acceptance of llablllty based on the notion of fault._ In his
opinion, the Ccmmittee was not in a position to take a final decision on the matter
at that stage. Actually, objective liability, or liability based on the notion orf

risk, might be more appropriate in that connexion.

/...
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He agreed with the suggestion that the preamble to a declaration of principles
should contain a statement regarding %he existence of an area of the sea-bed and
ocean floor beyond the limits of national jurisdiction. .Such a statement should
also confirm that the area céuld not be the subject of nationai appropriation and
tkat the limits of national jurisdiction could not be extended beyond a reasonable
distance from the coast or beyond a reasonable depth. That view had been
recognized by the Ad Hoc Committeé which, in its report (A/7230, Do h8), had
stated that none of the members of the Legal Working Group had suggested that
either international law or artiele 1 of the Conventicn on the Continental Shelf
authorized the extensicn of limits for an indefinite distance into the deep ocean
flcor. In addition, he considered that it was imperative to arrive at an early
settlement of thé'question of an internationally agreed precise boundary of the
convinental shelf and of the area beyond national jurisdiction, if the unreasonable

extension of the jurisdiction of coastal States was to be prevented.

Mr . SCIOLIA-TAGRAIIGE (Italy) said that he failed to see how the Comnmittee

coulc ignore the pfbblem'of ascertaining whether an area of sea-bed and ocean floor
beycnd national jurisdiction existed and, if so, where. Identification of the area
uvnder diseussion necessarily meant establishing the boundary between national
jurisdiction and the area beyond such jurisdiction. The 1958 Geneva Convention on
the Continental Shelf, although it reflected scme uncertainty as to the exact
interpretation of the boundary, confirmed the principle of the delimitafion of the
continental shelf, which could in no case be confused with the oeean as a whole.

In addition, any decision on the reservation of the area exclusively for
peaceful purposes presupposed an evaluation of political, social and econcmic
interests. Sueh an evaluation could not be undertaken without proper definition
of what might be termed the "territorial" application of the régime - scmething
which would involve both demarcation of the boundaries and the settlement of

special questions such as those relating to internal and marginal seas.

Mr. BODY (Australia) said that the principle expressed in the title of
item L was acceptable to his delegation, which also favoured the establishment of
ar: international régime governing the exploitation of the resources of the area. -

The subject of an international régime, however, required a great deal of further

/...



A/AC.138/sC.1/SR.20 -12k-

(Mr. Body, Australia)

consideration, and it.would surely be premature for the Sub-Ccmmittee at the
present stage to attempt the elaboration of ccmprehensive principles with respect
to a régime, incorporating such detailed matters as those set forth in

paragraph 25. His delegation would support the adoption of a principle stating
simply that there should be agreed, as soon as practicable, an international
régime governing the exploitation of the resources of the area. Indeed, the
Ccmmittee should concentrate its efforts in general on the adoption of a set of
basic guidelines without going into too much detail or engaging in over-ambitious
discussions. ' '

His delegation took the same view in relation to paragraph 5 (vi). It would
be premature to adopt the formulation proposed in the first part of
sub~paragraph (vi) without first considering in detail the nature of any
international régime. His delegation could, however, accept the second part of
that formulation relating to participation in the benefits arising out of
exploration and exploitation of the area.

The principle of non-discrimination expressed in paragraph 5 (viii) was
unexceptionable, but his delégation was not wedded to the specific wording of the
present formulation. | ‘

With regard tc item k4, his delegation shared the view of those who maintained
that a future régime should do no more than regulate exploration in the area and
exploitation of its resources. In his opinion, no consensus could be obtained
for the proposition that the scope of the international régime should extend to
all activities conducted in the area. )

His delegation endorsed the principle of freedcm of scientific research and
exploration as expressed in item 5. While noting that others had stressed the need
to aveold the iwmposition of conditions that might discourage scientificvrescarch,
Australia felt that in the best interests of the international community; publicity
should be gziven to all oceancgraphic research prcgrammes and that the results of
such programmes should be accessible to all. That did not mean, however, that States
or individuals should be placed under an obligation to publish the results of

research.

/...



!

. : ~125- A/AC.138/SC.1/SR.20

(Mr. Body, Australia)

His delegation supported the formulation of a principle dealing with
pollution and other hazards, but reserved the right to speak further at a later
date on the details of any such formulation and in partiéular on the complex
question of liability. : k

With regard to item 8, his délegation considered that the existence of an
area beyond national jurisdiction should te stated as one of the basie principles
and that a further principle referring to the need for boundary delimitation
should be included. However, né definition of boundaries should be attempted by

the Committee at the present stage.

Miss MARTIN-SANE (France) thought that the Sub-Committee had progressed

in its work to the point where it could usefully consider the inclusion of certain

general concepts in a preamble to the declaration of principles. Those general
concepts would be a sort of summation of the purport of the declaration of
principles but, because of their general nature, would not have the binding legal
force of the principles enunciated in the operative part of the declaration.

A first concept which might be approPriate'in the preamble was that of the
"ccmmon heritage of mankind". A number of delegations had referred to the
regrettable imprecision of that concept. Her delegation was willing to consider
alternative formulations; in particular, it favoured the idea of referring to the
area as "international public dcmain". Nevertheless, the expression "common
heritage of mankind" would be acceptable to her delegation as a synthesis of the
main principles of the declaration. .

Another idea which should be stated in the preamble, if national
appropriation of the area was to be precluded, might be recognition of the
existence of an area of the sea-bed and ocean floor beyond the limits of national
jurisdiction, the precise boundaries of which would have to be determined. On
that subject her delegation preferred the formulation set forth in
raragraph 29 (d). She agreed with the representatives of the Uhited Kingdom and
Yugoslavia that the question of boundaries could not be settled until the features
of the international régime governing the area were agreed upon.

Vhile not yet in a position to express her Goverrment's views on the gquestion

of State responsibility referred to in paragraph 29 (iii), she anticipated that
the formulation would prove acceptable since it recalled a similar provision in

the Treaty on Cuter Space.

The meeting rose at 1.10 p.m.
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CONSIDERATICN OF THE REFORT OF THE INFORMAL DRAFTING GROUP (A/AC.138/SC.1/k)
(continued)

Mr, bEBERGH (Belgium) said that, as a result of a misunderstanding,
certain proposals made by his delegation at the seventeenth meeting had been
reproduced in document A/AC.13%8/SC.1/7, which had been circulated to members of the
Sub~Committee as an official document., That had not been the intention of the
Belgian delegation which, at the beginning of the present session, had expressed
its agreement with the Chairman's remark that all the different draft statements
introduced carlier had been rendered obsolete by the outcome of the informal
consultations, which had made it possible to set forth points of agreement and
disagreement in a single document. In the circumstances, his delegation believed
it was wrong to introduce new formulations.which might upset the delicate balance
which had been achieved at the outcome of the informal consultations. It had
~always considered, and still considered, that nothing should be done which might
crystallize the positions of different delegations and different groups on any
ideas which represented a step backward from the opinions expressed by the informal
group, and might therefore constitute an obstacle to further agreement., His
delegation therefore wished the formulations in question to be given their proper
status - namely, the status of informal suggestions like the proposals contained in

document A/AC.138/SC.1/4 and the many suggestions made by delegations during the

present session.

Mr. KOULAZHENKOV (Union of Soviet Socialist Republics) said that his

'delegation? after learning that the proposals of the Belgian delegation had been

circulated as an official docﬁment, had requested that certain proposals made by
the USSR during the discussion of the report of the informal drafting group should
be disseminated in the same fash}on. Howevér, in view of the statement just made
by the representative of Belgium, he would now ask the Sub-Committee not to
consider the document containing the USSR proposals (A/AC.138/5C.1/8) as an
official document. His delegation favoured the approéch adopted by the informal
drafting group, namely, that all suggeéted formulations should be regarded as

informal in the interes*s of expediting agreement.

The CHAIRMAN took note of the statements made by the representatives of

Belgium and the Soviet Union and said that the Committee would consider the

documents in question to be unofficial.

[oen
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Mr. KOSTOV (Bulgaria) expressed appreciation to the répresentatives of
Pelgium and the USSR for the spirit of co-operation and understanding they had

shown.

Mr. HARGROVE (United States of America) said that he, too, was grateful

to Belgium and the USSR for the co-~operative and helpful position they had taken

in relation to their proposed formulations. The procedure the Committee had

agreed on, namely, to base its discussions on the report of the informal drafting
group, had enabled it to make good progress and éhguld nét be abandoned. His own
delegation would also like to make some informal suggestions which, however, would
not represent an exhaustive presentation of the United States position on alllthe
elements coming under every item in the report, although their content would be
readily understandable to those who had followed the statements of his delegation
in the debate. ' : .

First, he proposed the following formulations for item 1. Element (i): "There
is an area of the sea—bed and ocean floor and the subsoii thereof; underlying the
high seas, whicﬁkis beyond the limits of national jurisdiction"”. Elements (ii) and
(iii): "No part of this area shall be subject to national appropriation by claim
of sovereignty, by means of use or occupation, or by any other means,"

Element (viii): "This area shall be free for exploration and use by all States
on a basis of eéuality and in accordance with international law."

Next he proposed that item 2 should read: "Activities in this area shall be
conducted in accordance with international law, including the Charter of the
United Hations, and in the interests of maintaining international‘peace and security
and promoting intefnational co-operation, scientific knowledge and economic
development."

For item L4, on the subject of the establishment of a régime, his prorosed
formulation was: fThere shall be established, as soon as practicable, an
interrationally agreed régime governing explorétion and exploitation of the
resources of this areé.”; for item h,‘element (viii): "The régime shall provide
due protection for the integrity of investments in exploitation of this area
undertaken prior to the establishment of its boundary."; and for item 5: "In order
to further international éo-operation in tﬂe ‘scientific investigation of the deep

ocean floor, States shall: (a) make timely dissemination of plans for and results

[oos
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of national scientific programmes concerning this area; (b) encourage their
nationals to follow similar practices concerning dissemination of such informatiorn;
(c) encourage co-operative scientific activity regarding this area by personnel of .
different States.” '

Mr. ARORA (India) expressed appreciation for the statements made by the
representatives of Belgium and the Soviet Union and said that his delegation,
notwithstanding the present unofficial nature of the documents in guestion, would
give the formulations set forth in them the same consideration as it would have
given to an official document. In his present stetement, he wished to clarify
India's position on certain items which had been discussed earlier, to express its
views on certain proposals and to raise a few questions. '

With regard to item 1, his delegation wished to reiterate its firm belief
that element (i) constituted the indispeneable basis of any declaration of
principles. He recalled that at the 15th meeting the representative of Malaysia
had said that the simplest way to deal with the problem of legal status would be
to vest control of the area in the United Nations (A/AC.138/SC.1/SR.15, page 9).
In his view, such a solution might not prove to be so simple as it seemed and‘might
give rise to a number of complications. He would therefore appreciate furfher
clarification of the very interesfing ideas developed by the representative of
Malaysia. He would also be grateful if the representative of Malaysia could
explain how the four legal concepts to which he had referred in his statement could
best be dealt with in a declaration of rrinciples.

Concerning elements (ii) to (v) of item 1, his delegation supported the
formulation proposed by the representative of Brazil (A/AC.138/SC.1/SR.16, page 5).
It also accepted element (vi)} with the modified wording prorosed by the
representative of Kuwait (A/AC.138/SC.1/SR.16, page 5). .

With regard to element (vii), his delegation endorsed the remarks made by the
representative of Iceland at the 1hth meeting and would support a formulation along
the following lines: "Any freedoms laid down in the Convention on the High Geas
shall apply to the sea-bed only so far as provided by the régime to be set up."

Elements (vi) and (vii) of item 1 should, in his view, properly be part of
item L. He quite agreéd with the remerks made by the representative of Malta at
the 18th meeting to the effect that the present wording of element (viii), and

prarticularly the reference to international law, could be dangerous. The present

Joon
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formulation implied that the freedoms of the high seas would apply to the sea-bed;
consequently States would have free rein to explore and exploit the resources of
the area before an international régime was established.

In reference to item 2, his delegation was able to accept the proposal made
by the representative of DBelgium at the 1T7th meeting of the Sub-Committee
(A/AC.138/SC.1/SR.17, page L) and the formulation proposed by the representative
of llalta at the 18th meeting (A/AC.138/SC.1/SR.18, page L4), with the deletion of
the phrase "as from the date of their adoption".

Concerning item L, his delegation had consistently maintained that the words
"exploration, use and exploitation' applied to the area as a whole and not only to
its resources. Consequently, the restrictive interpfetation of paragraph 2 (a) of
General Assembly resolution 2467 A (XXIII) put forward by the United Kingdom
representative at the 18th meeting was unacceptable to his delegation, which
maintained that it was impossible to consider the resources in isolation from the
area which contained them.

On the question of international machinery, his-delegation endorsed the
formulations set forth in paragraph 25, sub-paragraph (iii) (a) and (b) of the
report. There was still some confusion in his mind, however, as to the position
of the United States reﬁresentative on that question, and he would appreciate
clarification. '

Paragraph 22 referred to the estabiishment of an_"interqational (legal)
régime”. 1In the view of his delegation, the word '"legal" 'in that context meant
simply that any régime to be established would be defined in legal terms and
enshrined in an international agreement or agreements - having the force of law.
Fis delegation, hoyever; did not attach importance to the inclusion of the word
"legal" and considered that the possibility of setting up an administrative
authority or machinery was definitely not excluded.

In connexion with item 5, he felt that the words "for peaceful purposes” in
element (i) should be retained. At the Sub-Committee's 18th meeting, the
representative of France had said that element (vi) was already covered under item 1.
and therefore need not be included under item 5. But although the right or
sovereignty might have been dealt with elsewhere the right of exploitation had not,
and that at least should be mentioned in any formulation under item 5, roth
suggestions mentioned in element (iv) were important in the view of his delegation

and he wished to stress the importance of international co-operation. With /
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reference to the United Kingdcm representative's remarks at the 18th meeting
concerning the question of pure scientific research and research for comnercial
purposes, India believed that certain criteria should be established to
distinguish the two forms of research.

On items 6 and 7, he said thaet element (vii) was & very important provisione.
It should be clearly stated that damsge caused by activities in the area spould
entail liability; otherwise States might consider that they had 2 right tc cause
damage, which was clearly not the case. His delegation would consider the
possibility of deleting the words in parentheses since they might be confusing.

With regard to items 8 and 9, his delegatioh agreed with the formulaticn for
element (i), which should be included in any draft declaration since it provided
the basis for fhe Committee's work. The question of State responsibility
(elemeht (iii)) was important in the same way as the guestion‘of liability for
damage in element (vii) under items 6 and 7. The principle of State
responsibility had alveady been accepted in the Peclzration of Iegal Principles
Geverning the Activities of States in the Explqratidn and Use of Outer Space and
in article VI of the Treaty on Principles governing such activities, and it vas
therefore difficult tc understand why there should be any hesitation in accepting
it in the present instance. With regard to element (iv), since the United Nations

was competent to authorize a declaraticn, it should also be ccampetent to secure

»

its observance and 1t was therefore of scme importance that the declaration

should include scme provision concerning the implementation of the principics and
t

Mr. BEL HUSSEIN (Sudan) said that the report of the informal drafting

group (A/AC-lEB/SC.l/h) merked a step forward in the Sub-Ccmmittee's work and

provided a useful basis for the formulation of specific vrinciples. In connexiocn

B

7ith item 1, he said that his delegation considered element (i) to be fundamental,
since that principle should be the basis for any other legal principles to

»be formulated. He failed to understand the argument that fhe concept of the
cammen heritege of mankind was without any specific legal content and he

wondered whether that view was based on existing rules of international law.

The legal status of the area beyond the limits\of national jurisdiction was not
certain under the existing rules of international law, and neither res nullius
cbat the

ner res_camuunis avplied to that area. That did not mean, hcuever,

/.
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Committee could not Propose new concepts énd ideas whicﬁ, through a prcper legal
process, could be given legal content. The eoncept of the eormon heritage of
mankind was at the present stage ss meaningful as sny other principle and he
hoped that it would subseguently be &iven legal reﬁogni£ion in a convention or a
treaty. He was pleased to ncte that element (ii), in peragraph 5,vas acceptable
to 211 delegations. While his delegation was in favour of the idea expressed in
element (vi), it felt that it should be included under item 4. It also agrsed
with the idea expreséed in element (vii), since the legal status of the sea-bed
and ocean floor and the subsoil therscf beyond the limits of national
Jurisdiction was different from that of the superjacent watars. The rules of
international law applicable to the high seas did not necessarily apply to the
sea-bed, and the Committee's ﬁandate'did not cover the area of the high seas. The
only connexion between the two questions was the need to ensure that fhe rules
aprlied to the sea-bed and ocean floor did not affe;t existing freedoms of the
high seas, His delegation attached rarticular importance to element (viii),

but considered that it could be included under itein L.

His delegation endorsed the idea in item 2., Although the existing rules
of international law had not dealt adequately with the area, future law
conferences might well elaborate new rules to fill the existing gaps in the law
oi the sea. ‘

The question deslt with in item % was of great importance and it was
essential to formulate a legal princivle regarding it. His delegation Acuhted A
that discussion of the item would in any way prejudge or prejudice the negotitions
in the FEighteen-Nation Committee on Diéarmament. On the contrary, the discusgions
in the two Committees could usefully complement one another. He welccmed the
submission by the USSR to the Eighteen-Nation Cowmmittee on Disarmament of a draft
treaty which could servé as a basis for an inﬁernational instrument to limit the
use of arms on the sea-bed.

With regard to item 4, his delegation believed that the words "exploration,
use and exploitation" should apply to the arné 15 a vhole and not cnly to its
rasources, and it favoured the formulaticn contained in paragrapn 21 of the

informal working group's report.

* e
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Mr. DEBERGH (Belgium) said thet in 1956, in eonnexion with article 2
of the Convention on the High Seas, the International ILaw Commission had
stipulated that States should refrain from any act which might interfere with the
use of the high seas by the nationals of other States. That prineiple should be
taken into account in connexion with item 6. Activities on the sea-bed werc tound
to icfrirge on fichirg ard ravigation, cn the laying of cables and pipelines and
on scientific reseasrch; moreover some conflict might arise among the different
uses of the same vertical area of the sea. Article 5, paragraphs (1) and (6)
of the Convention on the Continental Shelf had regulated the matter with regard
to the continental shelf and similar ~ although not necessarily identical -
provisions should be included in the principles relating to the sea-bed and ocean
floor beyond the limits of national jurisdiction. His delegation was therefore
in agreement with the ideas contained in elements (i) and (34) in paraprapn 28
of the informal drafting group's report. During the unofficial consultations his
delegaticn had submitted the following formulation, which referred to the
obligations and rights, ard also of thelr rationals:

"In undertaking activities concerned with the exploration and exploitation
of the resources of the area, States and their nationals shall have
reasonable regard to the interests of other States and their nationals".
In ccnnexion with element (ii), his delegation had suggested the following -
formulation: , ' '
"They shall not interfere unjustifiably with the exercise of the freedoms
of the high seas, rarticularly in matters relating to navigation, fishing,
the laying and maintenance of cables and pipelines, and scientific research".
Those two formulations were neither new nor original, and there might be some
difficulty in defining what was nmeant by "reasonable" and “unjustifiably™.
Similer wording had, however, been‘used in article 2 of the Convention on the

High Seas. In view of the possibility of conflict between the various uses of

ct

he sea, it was essential to make some provision to deal with that question

under international law, and his delegation had thersfore proposed the following

formula:

"The international régime shall arrané; for the accormodation of the various
commercial, scientific and other uses of the sea-bed and ocean floor and of

the marine environment”,

[oos
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an idea which was reflected in element (vi) (paragraph 25) and, indirectly, in
element (x) (paragraph 28). It was too early to define the implications of such
an accommodation, but a certain priority would undoubtedly have to be given, in one
or another section, to one or another of the possible uses, after the advantages
and disadvantages of the solﬁtion envisaged had been carefully weighed in the
balance of the common interest, Conflicting interests would have to be reconciled,
but the ancient rights of navigation and fishing would have to be respected as
strictly as possible. '

With regard to item 7, since the Sub-Committee was concerned with defining
principles it should confine itself to very general formulations including the
ideas contained in elements (iii), (iv), (v), (vi) and (vii) of paragravrh 28. 1In
connexion with element (viii), he doubted that there was any need to grant special
rights tc coastal States which already had such rights in respect of the continental
shelf., The idea expressed in element (ix) should be further defined in order to
make it clear whether it referred to pfeventive or coercive measures with regard to
nationals and ships of other States or simply to practical measures to combat the
harmful effects. of pollution, such as those taken by France and the United

Kingdom at the time of the Torre Canvon disaster. All the proposals made under

items 6 and 7 were related to the general consideration that activities on the
sea-bed entalled the international responsibility of the operating State.
International responsibility was entailed whenever a State failed to show
"reasonable regard" for the interests of other States or made "unjustifiable" use
of the "freedems of the high seas'. The representative of Brazil had in that'
connexion proposed an interesting formulation which was contained in element (iii),
paragraph 29, and which might gain from further definition. Provision should be
made for cases in which exploration or expioitation was undertaken on behalf of one
State by nationals of another, and for international organizations; the formulation
should take into account the fact that there were existing rules of international
law governing the international responsibilitylof States for the activities of
their nationals; and consideration should be given to the suggestion made by his
delegation at the 17th meeting that non-govermmental organizations and private
individuels should only be allowed to explore and exploit the sea-bed and ocean ,

floor with the authorization and under the constant supervision of a State or an

international organization.
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In connexion with items 8 and 9, he pointed out that the existence of an arez
of the sea~-bed and ocean flcor beyond the limits of national/jurisdiction had
become a fundamental axiom accepted by all delegations, whether it'was a fact or
a proposition or a legal deduction. The recognition of the existence of such an
area had some effect on lex ferenda since it would prevent States from gradually
encroaching on parts of the ares outside their Jurisdiction, and it would be
difficult to proclaim the existence of the area without defining its boundaries.
As was stated in paragraph 4C of the‘report of the Legal Vorking Group of the
Ad Hoce Committee (A/TQBO), the fact that such an area existed should be emphasized
‘because of the broad iﬁterpretation of which article 1 of the Convention on the
Continental Shelf was susceptible. His delegétion had suggested that.all those
points should be included in the preamble of the declaration of ?rinciples and they
were in fact included in sub-paragraph (d) of element (ii) of paragraph 29, which
had originally been drafted as follows: ‘

"(i) Considering that the Geneva Convgntion of 1958 has not sufficiently

clearly defined the bouﬁdary of the confinental shelf;

"(ii) Concerned that such a definition might be interpreted as leaving coastal
States the latitude to extend their national jurisdiction.over the
sea-bed /and ocean flecor without any distance limitation;

"(iii) Delieving that, in order to avoid such a broad interpretation, a precise
limit should be eétablished as soon as possible by international

‘ agreement; . .

A preamble of that kind, which would include all tﬁe~formulations that were
not of a mandatory nature and might also include the concept of “common heritage™
or international public domaiﬂ as the representative of France had called it,
would be in line with the proposals made during the discussion and would allay the
fears of certain delegations — not including his own — that the Committee would be
going beyond its terms of reference if it were to deal with the guestion of

boundary.

kr. YANKCV (Bulgaria) said that at the present stage of the
Sub-Committee's work it was concerned not with the elaboration of a code of
specific norms but with defining some fundamental guidelines relating to a Tuture
régime for the exploration, use and exploitation of the'geanbed and ocean floor

beyond the limits of nationsl jurisdiction. At present priority should be given

/..
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not to the definition of all possible elements in an exhaustive list of legal
tenets, but to the elaboration of general rules, although those rules should not
consist of vague and inadequate formulations open to conflicting interpretations..
The Sub-Committee should-therefore confine itself to finding the most appropriate
and acceptable formulations of such zeneral principles.

Item 4 -in the informal drafting group's report contained very relevant elements
but some of them could be the subject of a number of separate principles. In his
delegation's view, the substance of the principle could well be expressed in the
following‘formulation: 7

"The exploration, use and exploitation of the sea-bed and the ocean floor

beyond the limits of national jurisdiction shall be carried out for the

benefit and in the interests of mankind as a whole, irrvespective of the
geographical location of States, taking into account the needs and interests

of the developing couﬁtries." ‘ .
Other elements included under item 4 relating to the application of benefits or
institutional and other matters, should 7ot be included in that principle. The
forrzulation contained in paragraph 22 and elements (i) and (ii) of paragraph 25,
for instance, if included, should relate to separate principles. As for the
jquestion of international machinery, his delegation had already pointed out in the
Economic and Technical Sub-Committee that, before any decision was taken concerning
its establishment, a thorough scientific, technical, economic, legal and political
analysis and evaluation would be needed. Althcugh the future régime and its
institutional superstructure were closely connected, they need not be decided upon
. at the same time. Item 5 covered two related but separate points: the freedom of
scientific research and the qguestion of international co-operaticn in scientific
investigation. The first was concerned with the freedom of action of those who
undertook scientific research and exploratioﬁ and théir obligation to observe
certain rules, while the second constitutea the concept relatively new to
international law, of—the duty of States to co-operate with one another in the
{field cf scientific investigation and exploration. Although both matters cculd be
coribined in one formulation, they nevertheless had to be considered as distinct
principles. The freedom of scientific research was a prereguisite for the premotion

of tie exploration and exploitation of the sea<bed and its resources, yebt it must
L js > Y

/...



A/AC.138/5C.1/SR.21 . ~138-

(Mr. Yankov, Bulgaria)

not lead to an unjustifiable interference with the freedoms of the high seas. At
the same time, exploration and exploitation of the sea-bed and the ocean floor,

as provided for in article 5 of the Geneva Convemtion on the Continental Shelf,
should not result in any interferencg with the freedom of scientific research,
which was indeed one of the freedoms of the high seas. In othe£ words, there
rmust always be proper harmony between the freedom of scientific research, the
exploration and exploitation of the sea~bed, and the freedoms of the high seas.

It was egually important to stress that the freedom of scientific research should
be .exercised in accordance with the rules of international law and should not in
any way infringe the legsally protected rights of all States, their legitimate'
interests or nationel security. ©So far as the second point was concerned, the duty
of States to co-operate with one another was a relatively new concept and members
would be aware that a Special Committee of the United Nations was considering its
formulation as a new principle of modern international law. In his opinion, it
would be sufficient at the present stage for the Committee to elaborate in more
general terms a provision to the effect that all States should co-operate with one
another in scientific research and exploration. Implementation of thét rule could
take different forms, such as the exchangé of information, joint ventures, access
to all collected samples, open publication, etc., and special arrangements could
be worked out at the regional or world level, both within and outside existing
organizations. There already existed a large area of agreement on the subject
which could be expressed in a generally acceptéed formulation.

Again, paragrabh 28 of the report encompassed quite distinet, though related,
retters. Firstly, since the sea-bed and the ocean floof beyond the limits of
national jurisdiction fell within the area of the high seas, all activities had
to be conducted with reasonable regard for the interests of other States in their
exercise of the freedoms of the high seas. That concept of accord between the
régime of_the high seas and exploration and exploitation of the sea-bed was
reflected in, for example,-paragraph 37 of the report.of the Legal Working Group
of the Ad Hoc Committee (A/7230, annex II). He also referred the members of the
CBmmittee to article 5 of the Geneva Conyention on the Continental Shelf and
expressed his view that elements (ii) and (iv) of paragraph 28 of the report
(A/AC-158/SC.1/M) were both important and satisfactory. However, element (i) was

vegue and even ambiguous.

/..
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The second problem dealt with in paragraph 28 was that of preventive and other
measures against the dangers of pollution and other hazards. He suppbrted
elements (iii) and (iv) because they were in keeping with the spirit,of articles 2L
and 25 qf the Geneva Convention oh the High Seas. The same paragraph also dealt
with three other matters which might be embodied in separate principles. The
question\bf liability for demage caused by activity in the area, referred to in
clement (vii), could be taken together with element (iii) of paragraph 29, which
dealt with international‘responsibility, and both ideas cculd be stated in a
single general principle. Element (ix) in parazraph 28 related to the legitimate
right of coastal States to teke measures to protect their shores and coastal waters
against pollution occurring cutside thelr national jurisdiction, and the principle
could be either considered within the framework of appropriate safeguards against
dangers 6f poliution or be spelled.cut as a separate rule. The problem of
assistance in the case of mishap, distress or danger, referred to in element (vi),
merited formulation as a specific principle, bearing in mind its relevance to
activities undertaken in such a hostile envircmnment as the deep ocean floor.

His delegation was in agreeﬁent with the wording of paragrapn 29 (ii) (b) and
sunported the proposal which hadwbeen‘made by the USSR in that regard.

The Committee had now entered the third stage of its work, in which it cculd
more clearly identify the areas of agreement and disagreement. An attempt must
now be made throusgh inférmal negotiations, to achieve some agreement which cculd oe

reflected in the fortheoming report.

lir., PANYARACHUN (Thailand) said that his delegation had no real dj-ficulty

in subscribing in general to the elements of item 5, although some redraft.nf
seered desirable. It was essential to state in any declaration of legal principles
that there was an area of the sea-bed and ocean floor beyond the limits Of nationsl
jurisdiction. He accordingly supported the Norwegian representative': view thatv
sucn = statement should be included as the first fundamental legal pinciple, or,

25 a minimum alternative, inserted in a preambular paragraph.
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The concept of common heritage could well become another fundamental legal

principle if it was part of the declaration. However, he would find it bard TO

égree if a majority of the Ccmmittee preferred the concept to be set forth in tThe

preemble. He fully endorsed-elements (ii) to (v) of item 1 and would not oppo

any
12
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new wording, provided the main ideas remained unchanged. In that connexion,

welcomed the suggestions which had been made by the Brazilian representztive

£

formulation contained in element (vi) was indispensable for the definition o

legal status of the area. Element (vii) was also pertinent, since the se=~-Ped

the ccean floor on the one hand, and the superjacent waters of the hip: seas

cn the other, were two separate entitiles with different legal status. 2nY

provisions of international law were applicable to the high seuu, buc few dealt

with the subject of the sea—bed and ocean floor. However, his delegation would

“be fully prepared to consider a revised wording. Element (viii) might be more

appro riately dealt with under item h, but if it was to be included in item 1,

he could not entirely agree with the present text, particularly as it made

reference solely to international law.

In respect of item 2, he believed that exlsting international law did not

take adequate account of the area and that the régime of the high seas did not

apply to the exploration, use and exploitation of resources. He would therefore

prefer the suggestion contained in paragraph 18, as reformulated by the-

repres

and

sentative of Malta. Since the Committee was concerned with the sea-bed

ocean floor and the subsoil thereof beyond the limits of national

jurisdiction, any fonnulation regarding reservation cf the area exclusively for

peaceful purposes must be made in terms compatible with that form of language.

The

Was.

2L87 A (XXIII). Clearly the item should also call for the establishment of an

D
1=

text for item 4 suggested in paragraph 21 was the most appronr*ate because 1t

based on operative paragraph 2 (a) of General Assembly resolution

international legal régime and the best formulation would be the ore suggested in

."U

elements of item 5 listed in paragraph 26. Similarly, all the elements in

nar

arag

raph 23, together with the provisions set forth in paragraph 25.

His delegation would have no objection to the inclusion of any of the mein

ph 28 of the report met with his approval. As for paragraph 29, reference
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must be made to the necessity for defining a more precise‘boundary and, in that
ccnnpx1on, he found great merit in the informal proposal submitted by the USSR
representatlve.

In conclusion, he hoped that the Committee would endeavour to reach agreement .
before tie end of the session on the uextg of elements which had encountered
general support. The effects of & successful effort in that direction wculd be

nost beneficial.

Mr. BALIAH (Trinidad and Tobago) said that, while scme principles of
international law were applicable to the marine environment, silence in the law
did nct amount to permissiveness and the absence of a prohibition did not
constitute tacit consent. The freedcm to explore and exploit the sea-bed was not
a natural corollary of the freedoms of the high seas. The rules goVernins the
area would, in the main, have to be the rules of lex ferenda. Accordis=gly, he
favoured a formulation of item 2 based on the suggestion contained i
revegraph 18 of the report. Teking into account the proposals ma<e by other
represcntatives, that paragraph would resad:

"All activities in this area skell be carried out ~n accordance Wlth
the principles of this declaration as well as with t» legal principles and
norms to be internationally agreed upon for the ewploration, use and
exploitation of the area and with (the relevan* principles of')
internationazl law, in particular with the n14POneS and principles of the
Charter of the United Nations."

With reecard to item 3, his delegztion h-d already expressed its view tha L
the enviromment should be ccmplétely demil-tarized or declared to be out of
bcundz for the deployment of military weepons, whether the intention was Lo use
such weapons in the defence or +the viol~tion of péace. Consequently, he would
clccnme any formulation of the princiree which took those elements into account.
His comments, however, were not interded to prejudice the outcams of the
Acliterations of the Eighteen-aticu Committze on Disormament. The use of
resources foy the venelit of mankird as a whole wes essentiil, as it folliowad on
direetly frem the xey concept of camon heritage. The f£irs t claim on those

cenerfits should undoubtedly go to whe peoples in greatest nesd of ecenomic relief,

’

ey
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and his delegaticn endorsed the formmlaiticn of item U contained in wmaragraph 21,

which reproduced the lan”uége oI operaztive paragraph 2 (») of General Assembls”

U

2solution 267 A (XXTT He appreciated *he realistic apprcach of those who

kad pox:tng out the abuses which might be made of a blanket provision granting
unconditionsl freedom of scientific researchs. It was extremely difficult to
distinghish between pure sclentific research and scientific research withecmmercial

-

objectives and he therefore nonsidered element (ii) of item 5 to be essential

0

Programpies of gscientific research should be communicated beforehand and the

results should be accessible to all who needed them.

ct
D

¥
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The elements sct Torth under items 6 and T appeared to be acceptable, but

ol

subject needed careful consideration before any legal principles were fummulate

jor

He agreed that the words ir nerenthesis should be deleted frcm element (vii) an

he fevoured the application of a principle of strict liability with regard to

darage caused by activities in the areca. In the wmatter of State reqponsibilitst,

the suggestion contained in paragraph 29 (iii) was appropriate, but the werd
‘ensuring™ would be more Titting than the word "assuring". It was not enough fox
States to =ncourage thelr nationals to follow ths rules; they nust bear
responsibility both for their nationals end for any other persons in their employ-.
Iastly, the future declarntion must embody a comprehensive, balanced and
interrelated set of principles, which would not permit of any ambiguity. At the

present stage, it wculd be better to have no declaration at all rather than one

so general as to a2llow exploitation which was not in uhe interests of all manlzing.

Tne meeting rose at 1.15 pem.
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CONSIDERATION OF THE REPORT OF THE INFORMAL DRAFTING GROUP (A/AC.138/sC.1/k)
‘concluded )

CONSIDERATION OF THE LEGAL ASPECTS OF THE REPORT SUBMITTED BY THE SECRETARY-GENERATL
PURSUANT TO RESOLUTION 2467 C (XXIII) REGARDING INTERNATIONAL MACHINERY
(A/AC.138/12 and Add.l)

Mr. RAMANT (Malaysia) said it was ﬁnfortunate that in its debate on the
report of the informal drafting group (A/AC.l}B/Sé.l/h) the Sub~Committee appeared
to have forgotten that it was a draft intended primarily to stimulate discussion
and not a series 6f sacred principles.

In discussing the basic ideal postulated in General Assembly resolution
2467 (XXIII) that the sea-ted and acean floor should be used exclusively for peacefizl
purposes, some representatives had stated that an activity could be described as
"peaceful" if it was consistent with the United Nations Charter and with other
international obligations and that accordingly such a definition did not preclude
military activities. A recent article in an English newspaper had dealt with the
guestion and the discussions to_which it had given rise., According to the writer,
there was universal agreement that the sea-bed should be used dnly for reaceful
purposes but that did not mean it should not be used for offensive purposes or-
that even defensive activity should be prohibited. The article had gone on to
say that that there had been limited agreement oh a number of amorphous principles
but there was none on what they meant. ' -

It was somewhat absurd to claim that the ideal of "peaceﬁ was first invented
at the San Francisco Conference and that any international obligations could have
been undertaken involving an area which no one had a right to own or even a
pretencé'to control. It was also somewhat hypocritical to keep talking about
"peace" while envisaging the possibility of activities which led to conflict and
war. '

It was an accepted fact that over 7O per cent of the earth's surface was
covered by the oceans. Territorial waters formed only a negligible part of those
oceans and the continental shelf was only slightly larger. The area with which the
Coumittee was concerned was therefore of enormous potential which could‘be used
for good or i11l. The riches to be discovered in the area were so great that no

conflict should be allowed to develop between particular Powers. TO that end,
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some legal person or institution should be given the responsibility of developing
the area for the benefit of all mankind and of seeing that it was used only for
reaceful purposes. On that last point, there was no question of raising the \
problem as to what "peace' really meant; the important task was to ensure that it
should serve none of the many forms of war-like activities which mankind was prone
to conceive. The institution in question could only be the United Nations, which
existed for the sole purpose of defending the interests of all States whether
Members or non-members. The area must therefore be vested in the United Nations
in the sense in which the word "vested" was used in common law and defined in
the Oxford Dictionary. : o .

‘The elements éef forth in paragraph 5 of the informal drafting group's report
gave a detailed idea of the status of the area if it was vested in the United
Nations: it would be removed from the possibility of national appropriation (ii);
it would be secured from any claim to sovereignty (1iii); no State could create or
grant'rights, exclusive or otherwise (iv); and no State could acquire property
rights over any part of the area (v). Finally, as he had pointed out at a previous
meeting, a legal person would ensure that the rights relating to the area were
reserved for mankind as a whole and that those rights were not infringed.

Finally, he wished to add, without wishing to influence the other delegations,
that he had discussed that principle with the Legal Counsel of the United Nations

who had seen no objection to it. \

Mr. OULD BACHEME (Mauritania) said he shared»the concern expressed by

other delegations regarding the legal aspects of the question. It was generally
admitted that there existed an area which was beyond the limits of national
jurisdiction and which was considered as the common heritage of mankind. His
delegation was particularly pleased with the Secretary—General's report
(A/AC.138/125. He stressed the importance of paragraph 76 which referred to
Article 33 and Chapter VI of the Charter concerning the settlement of disputes.
That reference did not run counter to the proposals of Belgium and Malta which the
Mauritanian delegation approved. It was advisable to follow the United Nations
Charter in the elaboration of the régime envisaged, for international law, anq

particularly the law of the sea, was based on abstract and fragmentary notions
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which each State interpreted in its own fashion. The Secretary-General's report,
which was directly inspired by General Assembly resolution 2467 C (XXIII), constitute
a useful basis for the work of the Sub-Committee. Generally speaking, the machinery
contemplated should not be too unwieldy and should not absorb the profits that

might accrue from the development of sea=bed resourcesl As the rerreserntative

of Kuwait had recommended, the necessary measures should be taken to prevent the
establishment of a new colonial empire under the cover of an international

organization.

Mr. PARDO (Malta) pointed out, with respect to item 5, that freedom was
not an absolute right. Freedom guaranteed by the community must be used for
purposes acceptable to the community. The freedom of tﬁe high seas and the
freedom of research should be exercised with due regard for the interests or other
States. He was not entirely satisfied with the wording of paragraph 26 and
suggested that it might be amended as follows:
"There shall be freedom of access to this area for the purpose of
fundamental oceanographic or other scientific research carried out with the
intenticn of open pubiIication. The undertaking of such research shall not
confer special rights over any part of this area and its results shall be
made available to'all States without discrimination. States shall encourage
the participation in such research of nationals of countries that are
technologically less advanced in maritime matters.” |
With regard to paragraph 28 (items 6 and 7) he agreed with the representative
of India on element (ix) and supported the idea formulated in element gvii).
However, as the question must be studied in greater detail, Malta would not object
to its provisicnal replacement by the more general wording in paragraph 29 (iii).

Paragraph 28 appeared to be too long for a first declaration of principles.
HMalta therefore proposed the following wording: ‘

"Activities in this area shall be undertaken with reasonable regard to

the interests of all States and without unjustifiable interference with
navigation, fishing, conservation of the living resources of the sea or the

laying of cables and submarine pipelines, nor shall such activities result

/«-.
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in any interference with fundamental scientific or oceanographic research

carried out with the intent of publication.

"Activities in this area shall be undertaken only with the observance
of effective safeguards against the dangers of ocean pollution, including
radioactive pollution and other harmful effects on the marine environment.

"States shall co-operate in providing assistance when requested in the
event of accident of emergency resulting from activities in this area.

"States shall bear internationa% responsibility for the activities of
persons authorized by them to undertake activities in this area. States
shall ensure that such activities are undertaken in conformity with the
principles and purposes of the United Nations Charter and the principles
set forth in the present declaration.”

Paragraph 29 (vii) would be replaced by paragraph 29 (iii). Element (viii)
would disappear fér the measures it recommended appeared excessive. Malta did not
perceive clearly the meaning of elements (ix) and (x) and suggested that study of
them should be continued.

Paragraph 29 (i) and (ii) could be replaced by the following preamble which
did not explicitly mention the need for a precise boundary of the areca of the sea-
bed beyond the limits of national jurisdiction:

"Conslderlng that customary international law is ambiguous ou the
subject and that the 1958 Geneva Convention on the Continental Shelf does not
precisely delimit the area over which a coastal State exercises sovereign
rights for the purpose of exploration or exploitation of natural\kesources;..

"Considering nevertheless that there exists an area of the ocean floor
and the subsoil thereof underlying the high seas which lies beyond the area of
natlonal jurisdiction... ". ‘

By referrlng to an area which lay beyond the area of national jurisdicticmn,
the text recognized thal such an ares existed and, by mentioning the uncertain
state of present international law, suggested the need to define it.

Sub~-item (iv) of paragraph 29 could be omitted until the measures which the

United Nations might take were worked out.
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Reverting to item h, paragraph 21, he suggested that the words "for the
promotion of economic development" should be deleted from the proposed text
because that was not the only objective sought. o

He preferred the formulation in paragraph 23 tq that given in paragraph 22,
but felt that the words "legal" and "agreed" were complementary inasmuch as
-1egal measures had to be taken to give effect to an agreement, but would remain
a dead letter if agreement was not reached. As a comprcmise, either bofh words
should be used, or woth should be deleted. '

With regard to paragraph 25, the Maltese delegaticn shared the opinion of
the Soviet Representative that the list of elements was too long, that they were
of varying merit and importance and that the appropriateness of including many of
them in a declaration of principles had not been proven. In order not to e too
eoneise, to keep all options open for individual delegations and at the same time
give gcme directicn to the future deliberations of the Committee, he suggested
the following formulation: ‘

"An agreed international legal régime shall be established for the
exploration and use of this area gnd, in particular, for the ekploration

and exploitation of its resources. Such a régime shall reflect the

principles contained in this declaration and shall also include, among-

others, provisions through internatiohally agreed arrangements for:
"(a) effective international co~operation on the international
_ regulation of activities in this area, more particularly in the exploration,
use and efficient management of this area, in the orderly and rational
development of its resources, in the accommodation between its different
uses and between these uses and the uses of superjacent waters in a manner
reflecting the interests of the internaticnal community and the adoption of
effective safeguards against ccean pollution;
"(b) effective international co-operation in the settlement of disputes;
"(c) effective international co-operation to minimize possible adverse
economic effects in the exploitation of the resources of this area and
- to develop procedure; for the equitable application of the financial proceeds
resulting frcm the exploitation of the resources of this area, taking into

account the special needs and interests of poor countriés."
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Thus, the international régime would provide only for the regulation of
matters which, it was generally recognized, had to be regulated. The formulation
did not prejudice the position of any delegation. The regulation sought could be
obtained either thrdﬁgh a series of international treaties or »y épplying the
relevant provisions of the Charter. On the other hand, those matters could also
be dealt with in the framework of an international régime. If the latter solution
was adopted, the scope and functions of the machinery which was to give effect to
that régime should be defined in the course of future deliberations. By
menticning the objectives of an international régime, the Committze was paving

the way for a more detailed analysis of the problem at its next session.

M£. EVENSEN (Norway) found the wording suggested in paragréph 20 of
the report (A/AC.138/SC.1/L4) acreptable, with the deletion of the words between
brackets. It was true that activities on the ocean floor might have to do not
solely with the use of the resources of the area, dbut might include the
establishment of under-water communities, production and storage facilities; ete.

Since time was too limited to allow for a thorough discussion of the legal
aspects of the question of definihg an international régime, he suggested the
following text as a ccmpromise formulation:

"An international régime to be agreed upon shall be established for
the exploration, use and exploitation of this area and its subsoil,”

or alternativelﬁ,

"All activities in this area shall be carried out in accordance with
an agreed international régime which will promote within an equitable
framework, orderly, just and effective international co-operation in the
exploratioﬂ; use and exploitation of this area and its subsoil.”

With regard to item 5 of the report, it seemed obvious that theAfgture legal
instrument should guarantee and regulate scieritific research in the ocean floor
and its sea-bed. In that instance, as well, given the limitation of time, he
suggested the following general formulation:

"Freedom of scientific research without discrimination is recognized

in this area and its subsoil.
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"Tn order to promote international co-oparation in this field, States
shall, inter alia, publish beforehand in a timely fashion their plans for
such scientific research, make the results of their research available
and, to the extent practicable, promote and participate in common rescarch
programmes.” (

There did not seem to be any disagreement regarding the principles
formulated under item 6 concerning freedom of the high seas and reasonable regard
for the interests of other States. He proposed the following formulation under
that item:

"In the exploration, use and exploitation of this area and its subsoil,

(a) There shall be no infringement of the freedems of the high seas
and no unjustifiable interference with the exercise of such fréedoms, in
particular with refarence to navigation, fisheries, the laying and
majntenance of cables and pipelines, the conservation of the living
resources of the seas and the freedom of scientific research;

(b) States and their nationals shall have reascnable regard for the
interests of other States and their nationals."

Item T raferred inter alia to the danger of pollution. The existing state
of affairs entailed obvious dangers since it was not sﬁfficient for a given State
to adopt a safety code in order to protect itself or the international community
against the dangers created by the non-regulated astivities of the other coastal
States in superjacent waters. The danger would increase with increased activitieg.
The problem cculd only be met by'the establishment of an appropriate internationa
régime with appropriate machinery at its disposal. In addition to the gquestions
of mutual assistance and liability for damage caused by activities in the marine
region, consideration should be given to the obligation of ‘States to take
appropriate measures for the conservaticn of that éommon heritage of mankind.
Basing himself on the proposal of the Soviet Union, he proposed the following
text on that subject:

"Appropriste national and international measures shall be taken to
ensvre that activities carried out in this area and its sgbsoil db not causge
pollution or other harmful effects or hazards to the areas concerned and
their subsoil or to the marine environment... Appropriate national and

international measures shall be taken to conserve and protect the resources

/
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of the areas concerned and their subsoil and the living resources of the

marine envirconment."

With regard to the question of international responsibility, the formulation
given on page 11 of the report was a clear statement of the principle, but he
sreferred the text proposed by the Soviet Union reading as follovws:

"States shall bear international responsibility for their national
activities on the sea-bed, irrespective of vhether those activities are
carried out by governmental organs, non-governmental organiiétions or private

persons."

Mr. HOLDER (Liberia) felt that the vork of the Sub-Committee, like that
of the full Committee, involved very difficult problems, particularly because of
the lack of precise data on the various aspects of the subject. Nevertheless, "
considerable progress had been made since the General Assembly had established the
Ad Hoc Committee in 1967. The Sub-Committee had gocd reason to be satisfied that
it had before it a single document compiling the views and suggestions expressed in
the course of its meetings and describing in detail the problems confronfing it.
His delegation was glad that it had taken part in the work of the Committee from
its very inception, when it ﬁés still an ad hoc committee; its uninterrupted
participation had enabled it to understand that part of the difficulty in reaching
agreement was due to confusion concerning the objectives sought. It was an open
guestion whéther the Committee was endeavburing to construct general principles
applicable to the use of the resources of the sea-bed beyond the limits of national
jurisdiction or whether it was seeking at the present stage to draft a detailed
code intended to regulate all aspects of future activities connected with the
sea-bed. For example, a consideration of item 3 of document A/AC.138/SC.1/L showed
that the Committee could decide thdt the sea~bed should bhe reserved exclusively for
peaceful purposes and leave it to the Eighteen-Nation Committee on Disarmament to
dGefine the words "exclusively for peacefui purposes'. The question of delimiting
the area to which the principle would apply cou%d also be left to a conference
convened to review the Geneva Convention on the Continental Shelf, at which the
question of the exercise of national jurisdiction beyond national territorial
waters could also be clarified. His delegatibn was not opposed to the enumeration
and identification of all (the elements of the problems under consideration but

felt that their discussion should proceed in accordance with precise guidelines.

!/
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Another reason for the difficulties which the Sub-Committee was'encountérjjig
derived from the fact that many varying interesté vere at stake. Those interests,
whether national or international, should be exposed, identified and, above all,
proteéted. The elements listed in document A/AC.138/SC.1/4 on which there
appeared to be disagreement were those which alfTected national interests and
had an obvious political significance. In order to pinpoint areas of agreement,
the Sub-Committee might therefore separate existing interests and rights in the
marine environmeht from those proposed future interests to be created in the area
beyond the limits of national jurisdiction. For-example, it was generally
recognized that activities on the sea-bed should not Jjeopardize existing rights
of users of the sea and the ocean floor. Any régime should therefore operate
in such a way as to respect the rights of existing users. On the other hand,
the question of future rights and duties in réspect of the sea-bed was a new
problem which was particularly difficult to resolve. If the Sub-Committee
succeeded in pinpointing areas of agreement it would greatiy facilitate the work

of the Fall Committee the following week.

Mr. GOWLAND (Argentina), referring to item 5 in the report of the
Informal Drafting Group (A/AC.138/sC.1/4), said that a broad scientific and
technical survey was necessary to gain a better understanding of the sea-bed, its
characteristics, the conditions of the marine environment and the nature gnd
origin of the mineral deposits found therein. Knowledge of that environment could
be greatly enhanced through genuine international co-operation based on the
principle of freedom of scientific research. The declaration of principles should
establish the principle of freedom of research because it was the very basis orf
co-operétion and greater knowledge. ) .
’ The study to which he had referred should be carried out .in accordance with
the rules of existing international law, particularly those relating to the
continental shelf. With regard to the continental shelf, he stressed that the
consent of the coastal States must be obtained in respect of any research, as
. articles 5 to 8 of the Convention on the Continental Shelf made clear. FProvided
that that condition was met, Argentina, for its part, was prepared to co-operate

as fully as possible in all future research activities.

\
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With regard to item 5 (i) of the report of the Informal Drafting Group, he
noted that scientific research was always peaceful; it was only its application
that might be used for aggressive purposes. Nevertheless, his delegation saw the
point of the observations which the United States representative had made\
concerning the words:"for peaceful purposes". In dealing with that difficult
point, the declaration of principles should invoke another fundamental principle
of the United Nations: the principle that States musf fulfill in good faith the
obligations assumed by theﬁ. | .

Furthermore, his delegation agreed that "no rights of sovereignty or
exploitation are implied in the carrying out of scientific research"; the
Antarctic Treaty provided a useful preéedent in that respect.

Turning to -item 9, he stressed that the proposals contained in element (ii)
("Question of boundary") were unacceptable to his delegation because they went
beyond the Committee's terms of reference as laid down in resolution 2467 (XXIII).
At the twenty-third session of the General Assenbly, -his delegation, referring
to the question of boundaries. had stated that the Jjurisdiction of the coastal
States over the sea-bed was determined first by existing international law and
secondly by article 1 of the Convention on the Continental Shelf. The
International Court of Justice had recently confirmed that position in its
judgement of 20 Februaryvl969 on the North Sea continental shelf. Before
amending article 1 of the Convention as regarded the criteria for sovereignty
and exploitation, it must first of all be reliably determined.whether or not that
article established precise.boundaries. As a general rule provisions in force
could be changed only by following the appropriate amendment procedure, a task
which should be carried out by an international conference or body with ample
authority to do so. The national and international interests at stake were 50 -

important that the greatest caution should be exercised in that connexion.

Mr. PAVICEVIC (Yugosla&ia) said that he would make socme preliminary

ccements on items 4 to 9 of the report of the informal drafting group.

He said that item 4 concerning the use of the resources of the sea-bed and
ocean flcor beyond the limits of national jurisdiction for the benefit of mankind '
as a vhole, irrespective of the geographical location of States, taking into

acccunt the special interests and needs of developing countries, constituted one

/...



AJ/AC.138/SC.1/SR.22 154~

(Mr. Pavicevié, Yugoslavia)

of the crucial problems of the subject matter before the Committee. His
delegation was of the opinion that the set goal had already been accepted by all
and that it had already acquired certain legal expression in paragraph 2 (E) of
resclution 2467 A (XXIII). Nevertheless, his delegation felt that some doubtslor
hesitations continued to exist about whether another of the vital t.spects of the
problem before the Committee was the question of development in the world, and
specifically, the question of the gap existing between developed and developing
" countries. He pointed out that the new informal formulaticn of that principle, as
presented by the delegation of the Soviet Union, had failed to recognize the
special needs and interests of the developing countries,

The efforts of the Sub-Committee should be closely associated with other
international efforts being exerted with a view to enlisting the co-operation of
‘the developed countrie§ to promote development throughout the world, particularly
within the framework of the Second Development Decade. As the representatives of
Brazil, Cameroon, Ceylon, Trinidad and Tobago and other countries had rightly
nbointed out, recognition of the sgecial‘néeds and interests of the developing
countries derived from their right to share in the benefits of the sea-bed, which
constituted the common heritage of mankind. It should not be regarced as charity
from the developed to the developing countries or as some kind of technical
assistance in the conventional sensec.

Without prejudice to its position on tﬁe final formulétion of that principle,
his delegation found acceptable the formulations contained in paragraphs 20 and 21,
with the excepticon of the words between brackets. It suppbrted in principle the
idea of the establishment of an international régime for the explorationm,
exploitation and use of that aréa, without prejudice to its position on the final
formulation of that principle. His delegation also accepted the formulations
contained in paragraphs 22 and 2%, without the words between brackets except for
the word "agreed", which should be retained because the objecti&e was, in his
delegation’s view, to establish "an agreed" international régime.

The international régime should apply to the area under consideration as a
vhole. Those delegations which had advocated a division between the uses of the
area in general and those relating to the exploration and expleitation of: the

resources of the sea-bed had not thus far produced sufficiently convincing
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arguments. Apart from the uses envisaged in item 3 (peaceful uses), there were
other uses of the area of the sea-bed which could be regulated by an international
régimel He wondered how those other uses of the sea-bed would be regulated and
vhether they could be allovwed to exist outside the régime. His delegation would
appreciate an answer to those questions.

His delegation could, in principle, support the ideas outlined in paragraph 24
and in sub-paragraphs (i) (a) and (b), (iii), (iv), (v), (vi) and (vii) of-
paragraph 25. It would study the other opinions and formulations sﬁbmitted in
respect of paragraph 25, with a view to finding such formulations as would be
balanced, widely acceptable and at the same time reflect the main elements of
future international régimes. With regard to item 5 on "freedom of scientific
research and exploration” he said that at the moment of deliberation his
delegation's position had been summarized in the proposal of the Afro-Asian
developing countries submitted for discussion during the informal consultations,
which read as follows: "This area shall be opened without discrimination to
scientific research for peaceful purposes and States shall promote international
co-operation in this research so as to enable all countries to have access to 1it,
and shall disseminate its results, which must be made available to all without
discrimination, bearing in mind that scientific research does not imply any rights
to explcitation or provide a basis for a claim of sovereignty." His delegation
supported every encouragement of scientific research in the interests of the
national community as well as in the interests of the international community. It
was not a question of subjecting such research to conditions or restrictions but
of establishing reasonable regulations so that it would be placed at the service
of peace and mankind. He was not quite certaiﬂ whether at the initial phase of
discussion it was advisable to proceed from the position of clear separation of’
the different apprcaches as indicated in paragraph 27 of the report and thus bring
about a polarization of views. Elements of all three approaches should be
utilized, starting with the basic assumption that scientifig research must be free.
211 countries should have access without discrimination to the results of
scientific research (element (iii) of paragraph 26); they should be communicated
either directly by States involved in such research or through an appropriate
international organization. That could be the substance of the second approach

f
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which, in some instances, could be accompanied by elements of the third apprcach
as expressed in element (iii) of paragpaph 26 - when, for example, research was
carried out in the area adjacent to the limits of national jurisdiction of a
coastal State or under the auspices of the United Nations or other international
bodies. His delegation supported the idea contained in element (vi) which stated
that no rights of sovereignty or exploitation were implied in the carrying out of
scilentific research, because it was anxious to prevent activities which might be
undertaken under national legislation or aé a result of loop-holes in existing
international law, with a view to acquiring rights of sovereignty or exploitation.

His delegation recognized the ideas contained in element (iv) regarding the
participation of nationals of different States in common research ﬁrogrammes and/
the necessity of strengthening the research capabilities of the developing
countries as very important goais in that field.

Under items 6 and 7 (para., 28), his delegation found element (i) on reascnable
regard for the interests of all States acceptable. However, it deserved further
consideration and elaboration with specific consideration of the sea-bed and its
subsoil beyond the limits of national jurisdiction. It should be noted that
element (i) was closely related to element (viii) and that to separate the two,.
as had been done in paragraph 28, might blur the distinction between the need for
"reasonable regard" for the interest of all States in general and the need to
respect the interests of the coastal State closest to the area in which any
activities occurred. Cértain delegations had eipressed doubts concerning the
necessity of retaining items 1 and 8. Those items, however, implied no nevw ideas,
A rule similar to the one under item 1 with reference to the exercise of freedom
of the high seas was to be found, for example, in article 2 of the Geneva
Convention on the High Seas. States exercising certain freedoms on the high seas
must take into account the interests of other countries relating to those freedoms.
Moreover, consideration for the interests of coastal States had been dealt with in
a rule already formulated in article 6 of the Geneva Convention on Fisheries and

the Conservation of the Living Resources of the High Seas.
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The formulation used in element (viii) - "coastal States closest to the
area” - could be improved. It was, in fact, always possible to find a State
vhich was the State closest to a given point -in the ocean or the ocean floor.
Consequently, the special interests of States should be taken into account only
in the regions adjacent to cecastal States and not in any other regions of the'
high seas. For that reason, element (viii) should be redrafted as follows:

"Consultations with coastal States whose jurisdictional parts of the sea-bed are

adjacent to the area in which any activities occur...."

The ideas contained in element (iii) relating to safeguards against the
dangers of pollution deserved support. However, it was not clear from those
formulations whether the intention was to follow only the example of articles 24
and 25 of the Geneva Convention on the High Seas which did not go beyond reiiance.
upon national legislation in preventing the dangers of pollution or to go é step -
further by adopting new international instruments which would obligate States
to respect the standards adopted and make them binding on their nationals by
means of national legislation. His delegation was inclined to support the second
approach, ' )

His delegation also supported element (iv), on the understanding that
"living resources" implied all types. of flora and fauna, as well as element (v)

on safety measures, even though it made no reference to international instruments

N .

which would regulate those problems. Its comments on element (iii)‘also applied
to element (v). Element (vi) relating to assistance in case of mishap, distress
or danger was a progressive measure for international co-operation and enjoyéd

his delegation's full support. Element (vii) was essential and its wording should
be strengthened in view of the fact that damage could affect not only the property
of the operator or"ofrindividuals, but also the common interests of mankind and
those of the closest coastal States. The concept of liability for such activities
should be strengthened to provide not cnly for compensation for damage but also
for criminal prosecution of those responsible. His delegation supported the
principle that States bore responsibility for such activities vis-a-vis other

States and the international community. -
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It must, of course, be recognized that problems might arise in relations
between the enterprises engaging in activities in the area under consideration
and in connexion with the responsibility of the State concerned. In corder to avoid
cases in which State responsibility would be involved, sufficiently brcad
international standards should be created which, if accepted by all countries and
transformed into national laws through legislation, would provide a means oT
avoiding such situations as far as possible. In his delegation's opinion, 1t
was not premature to discuss that question, since activities relating to the
exploration, exploitation and use of the sea-bed and its resources were already
under way, despite the absence of an international régime, and several cases of
considerable damage to the marine environment had alréady occurred. That was
why his delegation could not understand the arguments of those delegations which
regarded the paragraph in question, as well as element (x), as prejudicial.
Nor could his delegation agree with the arguments of those who wished tO'blace
the problem in the framework of the implementétion of the inadequate international
- law relating to the sca-bed and the even more inadequate international law
relating to the question of liability in general. It seemed that such arguments
were being advanced by those States which were at present most advanced in the
field of expleoration and exploitation.
Element (ix) gave ccastal States the right to take measures to protect their
territory against pollution caused by a third State. However, the extent of
that right, as well as the procedures for its application, should be defined in
order to avoid possible abuses while ensuring due protection for coastal States.
' Similarly, the obligations of countries engaged in activities which might
cause damage should be clearly defined. Theose States should take all necessary
measures to prevent their activities from causing damage énd, should damage cccur,

to eliminate the consequences, inter alia, by making compensation for losses.

His delegation had already had an opportunity to comment on sub-paragraphs (i)
and (ii) of paragraph 29. It supported the ideas contained in sub-paragraphs (iii}

and (iv) and reserved the right to make detailed comments later on.
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Mr. OLISEMEKA (Nigeria) said that he wished to comment on items b to 9

of the report of the Informal Drafting Group. His delegation felt that the
resources of the sea-bed and the ocean floor beyond the limits of national
Jjurisdiction should be used for the benefit of mankind as a whole, irrespective
of the gecgraphical location of States, taking into account the special interests
and needs of the developing countries, That followed logically from the concept
of "common heritage of mankind”, which, in his view, was the basic concept
applying to the area under consideration. His delegation would prefer a
formulation which adequately protected the interests and needs of the developing
countries, and it endorsed the views of those delegations which stressed that
the exploration, use and exploitation of the area should apply not, as contended
by some, to 1ts resources alone but to the area as a whole in a brcad sense. It
was therefore satisfied with éhe formulaticn employed in paragraph 20.
Nevertheless, if that fcecrmulation gave rise to difficulties, he would accept the
vording of operative paragraph 2 (a) of resolution 2467 A (XXIII) as set out in
paragraph 21 of the report. His delegation was also satisfied with the wording
cf paragraph 24, which it interpreted as meaning that rational developument and
equitable ménagement of the area would be carried out in the context of an
internaticnal régime. While he did not wish to go into detail concerning
paragraph 25 of the report of the Informal Drafting Group, his delegation
vwelcomed the provisions contained in sub-paragraph (v), which it regarded as
entirely logical. The management of the resources of the area and the regulation
of its activities should‘unquestionably be entrusted to an international bcdy.
The econcmic incentives mentioned in sub-paragraph (ii) would depend on the

type of international machinery finally chosen. On the other hand,

sub-paragraph (viii) would reguire further study, because the question arose as
to when the boundary of the area would be established. The concept of freeduu of
scientific research and exploration menticned in item'S was perfectly acceptable,
pul it was clear that that freedom could easily be abused. It was therefore the

o

ISy

tichs capable of undértaking such research which should guarantec that such
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abuses did not arise. While not taking a position on the possibilities mentioned
in paragraph 27, his delegation wished to state that it attached great importance
to the publication and dissemination of the results of scientific research and
endorsed element (vi) of paragrdph 26, which stated that no rights of sovereignty
or exploitation were implied in the carrying out of scientific research. In

that connexion, the formulations proposed at the present meeting by the Maltese
and Norwegilan representatives and on 20 August by the United Kingdom representativse
as well as the views expressed by the Brazilian delegation, deserved careful
consideration. With regard to items 6 and 7 of the report, elements (i) and (ii)
of paragraph 28 were perfectly acceptable. The importancé of elements (viii) ana
(iii) should be stressed, although it was not certain that the only harmful
effects to be taken into consideration were those listed in sub-paragraphs (a),

(b) and (c). Element (vii) was also valid..

With regard to items 8 and 9, his delegation recognized that there was an
area of the sea-bed underlying the high seas which lay.beyond the limits of
national jurisdiction and thought that a statement to that effect should be
included in any statement of legal principles. It alsc agreed that, although the
Committee's mandate did not embowerit to determine the guestion of a boundary
for the area, it should nevertheless recognize the need to establish a more
precise boundary., The concept of State responsibility as set forth in
paragraph 29.(iii) was sound. The guestions to be resolved were obviously highly
complex, but, if a sufficiently flexible approcach was taken, it should be possible

to make further progress.

Mr. de SOTO (Peru), referring to item 1 of document A/AC.138/SC.1/k
v ("Legal status"), said that the criticism made by some delegations to the effect
that the concept of the "common heritage of mankind” had no legal content was
actually a purely. formal criticism. ‘The notion of a common heritage embraced
certain concepts which should be set forth in the statement of principles. The

first two of those concepts were contained, with variants, in elements (ii) to
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(v) of item 1. In that connexion, his delegation supported the Brazilian

proposals for reconciling those different versions. The third concept was that of
joint administration, and the fourth, which derived from it, was that of an
administering authority. The fifth concept was that of joint participation in the
results of exploitation, taking particular account of the interééts and needs of
the developing countries. The three last-mentioned concepts-were contained in .
element (vi).“ Consideration of the concepts which he had enumerated would make

it clear that the principle of the common heritage of mankind was essential and
could not be omitted in a statement of principles.

With régard to item 2, there was no question that the United Nations Charter
applied to the:sea—bed and the ocean floor. On the other hand, there was no bedy
of international law specifically applying to that area. To state that existing
international law applied to it might have grave cénsequences. In particular, it
could justify the application to the sea-bed of provisions relating to other
environments. The item should therefore be further clarified. It might not be
possible to be very explicit on that point, since a statement of principles was
more effective if it was brief. Nevertheless, a concern for brevity should not
be permitted to detract from the clarity of a document which VOuld form the basis
of the Ccmmittee's future work.

Noting that item 3 did not seem to create any particular difficulties, he
expressed the view that the principle contained in item 4 should be in.harmony
with the concepts set out in element (vi) of item 1. For the relevant
formulation, he would refer the Sub-Ccmmittee to the set of principles proposed by
2 number of developing countries of Asia, Africa and Latin America at the
Rio de Janeiro session of the Ad Hoc Committee. Peru, which had been one of the
sponsors of those principles, hoped thaﬁ the elements of the reporﬁ of the Informal
Drafting Group would follow as closely as possible the proposals made at that time
by the developing countries. As to the establishment of appropriate international-

machinery, his delegation would present its views at a later date. 1In
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paragraph 25 (v), emphasis should be placed on the possible dangers to the
production of rav materials in the coastal States, which was often so important to
the economy of such States. )

‘ With regard to freedom of scientific research and exploration {item 5), it

was essentlal to adopt principles directed towards an active policy of transferring
and dissem;i.nating knowledge in acenrdaunce wilh the n:qluirements of internaticnal
co-operation as defined in the Charter and with the objectlivecz or the Sccond
Pevelopment Decade.

With regard to items 6 and 7, he hoped that the statement of principles would
contain appropriate provisions concerning the rights of coastal States. Finally,
the proposal contained in part (iii) of paragraph 29 (items 8 and 9) could
provide the basis for constructive debate. _ .

His delegation felt that the drafting group had done a useful- job. It did
not believe, however, that the delimitation of the area. of national jurisdiction
should be studied by the Committee, since that would only divert it from its
assigned task. It agreed with the delegations of Brazil, India and Trinidad and
Tobage that it was still too early to formulate a statement of principles based on
a true spirit of co-operation, and the Sub-Committee should frankly recognize that

fact in its report.

Mr. RAZAKANAIVO (Madagascar) said that he supported the objectives set

out in item 4. However, in paragraph 22 a distinction should be made between the
legal régime that would apply to the exploitation of resources and the internationai
régime that would Be established for the exploration and exploitation of resources.
The two ideas were quite distinct. With regard to the area of the sea-bed and the
ocean floor, the report of the Informal Drafting Group contained provisions
prohibiting national appropriation, the exercise of sovereignty or sovereign

rights, ete., but no such provision was made with regard to resources. It might
therefore be supposed that once products were extracted, they would not be coveregd
by any legal provisions and it would thus be necessary to decide whether they
belonged to mankind as 2 whole or to the operator. Another aspect of the

formvlation obviously had a bearing on the legal standards and principles that were

Jon
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to govern the exploration and exploitation of the resources of the sea-bed. His
delegation therefore proposed that paragraph 22 should be redrafted so that it
would contain two separate formulations in which (1) the legal régime governing
the resources of the area would be defined and (2) an international régime would
be established for the exploration and exploitation of the resources of the area
and the subsoil thereof, such régime to reflect the other principles set forth in
the statement.

His delegation endorsed element (ii) of paragraph 25 and had already stated
its views conéérning element (iii) of the same paragraph. With regard to
element (vii), it was essential that the developing countries should be able to
participate actively in effective international co-operation. Appropriate measures
should therefore be taken in that regard so that co-operation could take place on
a basis of equality. V

With regard to item 5, it would seem that the fundamental difference between
the meanings given to the word "exploration" depended on whether the end in view
vas scientific exploration or exploration for commercial purposes. In actuzal
fact, the only one who would be in a position to know the purpose of the work would
be the operator, who was apparently to be judged on the basis of his intentions.
The use of the word "exploration" in that context migbt therefore nullify the
progress achieved by the Sub-Committee and should be repléced,by the word "research",
vwhich had a sufficiently broad meaning.

As to element (ii) of paragraph 26, international co-operation called for
ccmunicating either the proposed programmes or the results achieved. Otherwise,
scientific research would be useful only to the countries that had undertaken it.
His delegation felt that the obligation to communicate the results of scientific
research was extremely important and, far from being an obstacle to freedom of
research, was a logical corollary of it. It should be borne in mind that science
represented the only hope for the developing countries %o improve their present
position.

Pinally, his delegation endorsed in principle the ideas set cut in items 33

and 7.

/...
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. Mr. BAZAN (Chile) said that in his delegation's opinion the statement <
principles that the Sub-Committee was in the process of drawing up and the
establishment of machinery for ensuring their practical application constituted au
indivisible whole.

A statement of principles would be meaningless in the absence of any means of
implementing the ideas which it contained. Indeed, it might even hold back
progress. If considered in isolation, the principles had the effect of limiting
and imposing conditions on the opportunities for extracting resources frcm the
sea~bed. Only machinery set up as an essential complement to those principles and
as a basic element of the proposed legal régime would make it possible to exploit
sea-bed resources for the benefit of mankind as a whole.

His delegation réserved the right to discuss the matter further in the
plenary Committee.

His delegation would like to have it pointed out in the report that
delegations had not had time to study in the Sub-Committee the Secretary-General? s
report on the maehinery to be established and that, even before taking up agenda
item 2, most of the delegations, including his own, had expressed the belief that

the principles could not be given effect without the machinery in question.

The meeting rose at 6.10 p.m.
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CONSIDERATION OF THE REFORT OF THE LEGAL SUB-COMMITTEE TO THE COMMITTEE FOR THZ:
1969 PERIOD OF ITS WORK (A/AC.138/SC.1/9 and Add.l to 2)

Mr. BADAWI (United Arab Republic), Rapporteur, introduced the first par
of the draft report® of.the Legal Sub-Committee (A/AC.138/3C.1/9) and read out
changes to paragraphs 11, 15, 17, 22, 25, 29, 32 and 33. The insertioniof a new
paragraph after paragraph 15 meent that subsequent paragraphs would be renumbered
accoraingly. Al]l the changes would be incorporated in the revised text of the
draft report. The wording of the conclusions of the report, to be included under
the item entitled "Synthesis", would be circulated as an unofficial document fozr

consideration by the Committee.

3

Paragrapns 1-14

i

Mr. BERMAN (United Kingdom) said that the first sentence of paragraph 1z,
as originally drafted, reflected the views expressed by his own and other

delegations during the March secsion. On the other hand, the insertion at the en

B

~

of that sentence cf ©

1

he words "provided it would be a comprehensive and

e
D.

well-balanced one talking into ccnsideration the positions of all mewbers”, whic
had been read out by the Rapﬁsrteur, could convey the wrong impression.
Conseguently, a semicolon uight be placed after the word "principles”, and
followed Ly the words "ii was, however, expressed that such a stateument should be

s couprehensive and vell-balanced one taking into consideration the positions of

Mr. DE SOTO (Peru) said that no delegation had asserted that a statementz
of basic principles should not be comprehensive and well-balanced. However, the
awenduent suggested by the United Kingdom representative night very well cause tiz
readers to assume that some delegations had in fact opposed the idea of a

comprehensive stabement.

Mr. KOUTAZHENKOV (Union of Soviet Socialist Republics), supported by

Mr. GLASER (Bomania), felt that, rather than state that the Chairman of the

i

Sub-Commitiec could serve as a foeal point for consultations, the last part of %Iz
third sentence of paragraph 1l should suggest something to the effect that
eonsultztions could be coaducted under the aegis of the Chairvan of the
Sub-Counittoe.

/
FAR
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Mr. GOWLAND (Argcntlna) -agreed with the previous speskers and felt tha*
it might be possible to say that informal consultations should be held among thc
members of the Committee and that such consultations would be prcc1ded over by the

Chairman of the Legal Sub-Committee.

Mr. GAUCI (Malta) considered that the phrase "one of the most striking
features", in the first sentence of paragraph 11, might suggest that the draft
report had failed to record a number of other features. Accordingly, it would be

better to say merely "a feature of the debate”.

Mr. CABRAL DE MELID (Braall) suggected that it might be sufficient to

atate "a most striking feature"

Mr. ENGO (Cameroon) supported by Mr. DE SOTO (Peru), expressed the view

\
"a wvery important feature" would be more appropriate. It would

that the phrase
be better to avoid the somewhat frequent repetition in the draft report of the

expression "it was also emphasized".

Mr. GAUCI (Malta) said that his delegation had no objection to the

i
suggestions made by the representatives of Brazil and Cameroon.

Mr. KOULAZHENKOV (Union of Soviet Socialist Republics) observed_that the

e

Committee was concerned with general principles rather than with the "first

principles” referred to in the third sentence of paragraph 11.

Mr. BERMAN (United Kingdom) said that, while theré would be no
distinction in English between first and basic principles, 1t was nevertheless
decirable to make chsnges, where appropriate, in order to ensure that the texts
in the four languages were equivalent. 7

Mr. ARORA (India) also considered that the word "pasic" would be more
fitting. ‘ '

The CHAIRMAN suggested that the text of paragraphs 1 to 14 of the draft

report (A/AC.138/8C.1/9) could be considered to be approved, subject to

exsmination of the further revisions to be made by the Rapporteur in the light

of the discussion within the Committees

It was so decided.
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Paragraph 15

The CHAIRMAN said that any references to "first principles" in

paragraph 15 and elsevheré should be changed to "basic principles"

Mr. BADAWI (Rapporteur) introduced a drafting amendment whereby the
following sentence would be added at the end of paragraph 15: "In the context of
this third view, it was stressed that there was a need for an organic approach in
elaborating a statement with a view to arriving at a comprehensive and well-
balenced set of principles which would embody the aspirations of all the members

of the international community.”

Mr. GLAéER (Romania) thought that the present wording of paragraph 15
gave'the impression that only the third view took into account the needs and
aspirations of the developing countries whereas, in fact, the proponents of all
three views had agreed on that score. He therefore requeéted the Rapporteur to
make a change in the text to indicate that the concern for the needs of the

developing countries was a common denominator of all the views expressed.

Mr. GAUCI (Malta) agreed with the representative of Romania that concern
for the legitimate neéds of the developing countries was widely felt among the
members of the Committee. .Referring to the fourth sentence in paragraph 15, he
suggested that the words "and essential” should be deleted or replaced by a more
exact expression. If replacement was preferred, he was willing to leave the

substance of the change to the discreticn of the Rapporteur.

Mr. SMIRNOV (Unlon of Soviet Socialist Republics) pointed out that the

English expression "undefined area" had been incorrectly translated in the Russian

text.

Mr. ARORA (India), supported by Mr. STEINER (United Republic of Tanzania}

"and

endorsed the suggestion of the representative of Malta that the words
essential”™ should be deleted.

lir. PAVICEVIC (ngoslavia) suggested that, wherever possible, the

report should adhere to the precise wording of relevant General Assembly

. . . : . .
resolutions; in particular, the reference to '"the needs and aspiration of the

/...
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developing countries” in the fourth sentence should be changed to "the special
needs and interests of the developing countries". He agreed with the
representative of Romenia that concern for the needs of the developing countries
was common to'all points of view and suggested that it would be appropriate, aftér
referring to the different points of view, to add a final sentence in the
paragraph along the following lines: "The recognition of the speciel needs and
interests of the developing countries in the elaboration of the declaration of
basic principies characterized all of the three aforementioned views." The
Rapporteur was, of coursé, free to make any appropriate changes in the wording of

that new sentence. _

Mr. HASAN (Pakistan) expressed approval of the remarks made by the
representative of Romania and supported the proposal of the representative of
Molta to delete the words "and essential®. While leaving the exact wording to
the discretion of the Rapporteur, he suggested the following sentence to replace
the fourth sentence in the paragraph: "A third view was that the principles, in

order to be meaningful, should take into account the needs and aspirations of the

developing countries.”

- Mr. de SOTO (Peru) agreed with the comments made by the repregsentative
of Romania; there were common elements in all three views and they were
definitely not mutuelly exclusive. From the point of view of drafting, his
delegation took exception to the present wording of the third sentence, being
of the opinion that wide principles need not necessarily be ambiguous. His
delegation would submit the following text to the Rapporteur's consideration for
inclusions after the third sentence: "It was pointed out nevertheless that care

chould be taken not to sacrifice clarity to brevity”.

Mr. BERMAN (United Kingdom) joined other delegations in supporting the

cmarks made by the representative of Romania. In his view, however, the

H

iigcussions which had taken place in the Committee did not Jjustify a division

8}

nto three views but rather into two. Once cne accepted the deletion cf the words

- pae

zné essential” as suggested by the representative of Malta and the fact pointed
~ut by the representative of Romania, all that would be left of the third view

wculd be that the principles had to be meaningful. Certainly all delegatiocns vere
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in agreement that, whatever the scope or extent of the statement of principles
to be adepted, it must be meaningful. The third view, therefore, as now stated,

was fully covered by the preceding two views.

Mr. VALLARTA (Mexico) agreed that essentially there were only two points
of view: some delegations wanted a declaration of very general and basic

principles and others favoured a more detailed declaration of principles. His
de;egation was of the former group whose view was expressed in the second sentence
of paragraph 15, but it could not agree with the second part of that sentence,
beginning with the words "as the Committee... ", and therefore propoced the

deletion of that part of the sentence.

Mr. PAVICEVIC (Yugoslavia) agreed with the United Kingdom representative

that there were basically two points of view concerning the declaration of
principles. With regard to the second sentence, he suggested that the words
"undefined area" should be replaced by a more exact expression, perhaps "area which
is lemally not yet regulated". )
Mr. YANKOV (Bulgaria) agreed that there were two principal approaches
to the elaboration of a declaration of principles and felt that the reference to
a third view should be deleted and replaced by a more general sentence on the
following lines: "It was generally admitted that in any case in the elaboration
of guilding principles special consideration should be given to the needs and
interests of the developing countries." The above formulation was only a
suggestion, however, and it would be for the Rapporteur to find appropriate

phrasing for the thoughts expressed by the members of the Sub-Committee.

Mr. HOLDER (Liberia) said that his delegation would have no objection
to referring merely to two points of view in paragraph 15. He did feel strongly,
however, that the word "aspiration" in the fourth sentence should be changed to

"interests". N

Mr. HARGROVE (United States of America) considered that the Rapporteur

should be entrusted with the task of devising appropriate language t? express the
two points of view referred to in paragraph 15. Regarding the suggestion by the

. RPN § S
representative of Yugoslavia to replace the words "undefined area" in the second

. "
sentence, his delegation would prefer to retain the word "undefined”. He
suggested the following formulation: “an undefined area not yet compreheqsively

/...

regulated".
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Miss MARTIN SANE (France) agreed with previous speakers that the
Rapporteur should decide on the details of the exact wording to reflect the various
ideas expressed in the Sub-Ccmmittee. She appealed to all delegations to avoid

lengthy comments on detailed and inessential matters of drafting.

Mr. BADAWI (Rapporteur) sald that in redrafting paragraph 15 he would
take account of all the comments made. He would refer to two(views instead of
three and include a sentence similar to the one suggested by the representative
of Yugoslavia with regard to the special needs and interests of the developing

countries.

Mr. BAZAN (Chile) supported the idea that there were two broad views on
the subject of the declaration of principle and agreed that no reference to a

third view should be made.

Mr. BRECKENRIDGE (Ceylon) said that reference should be made, in stating

. s . . = . > L3
one of the views, to the adoption of a "meaningful and comprehensive’ set of .

principles.

Mr. ARCRA (Indla) agr;ed that reference should be made to a
"ecomprehensive" set of principles and associated himself with those who had said
that drafting changes should be entrusted to the Rapporteur provided thet the
Sab-Cormittee had an opportunity to discuss any changes made in the revised draft

rerort.

The CHATIRMAN said that, if there was no objection, the Sub-Committee

could approve paragraph 15 subject to examination of the revisions to be made.oy
the Rapporteur.

It was so decided.

The meeting rose at 1.10 p.m.
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CONSIDERATION OF THE REPORT OF THE LEGAL SUL-~CCMMITTEE TO THE CCMMITTEE FOR THE
1969 PERIOD OF ITS WORK (A/AC.138/5C.1/9 and Add.l and 2) (continued)

The CHAIRMAN suggested that the Sub-Committee should again follow the

procedure of approving the draft report paragraph by parsgraph, on the
understanding. that thke Rapporteur would take delegations! comments and suggestions
into account in preparing the final report.

It was so agreed.

Paragraph 15

Mr. BADAWI (United Arab Republic), Rapporteur, said that it was preposed
that the word "first" in the first sentence should be replaced by '"basic", and
that the third and following sentences should be replaced by the following text:

"It was suggested that the principles should be few, broad and flexible as
the Committee was dealing with an undefined area, not yet comprehensively
regulated, the possiblevuses of which could not yet be foreseen. On the
other hand, it was stressed that the princiﬁles should be comprehensive and
well-balanced, in order to embody the aspirations of all members of the
international community and avoid ambiguities which would later give rise
to conflicts. It was underlined that clarity should not be sacrificed to
brevity. It was generally recognizéd that, in any case, in the elaboration
of principles particular consideration should be given to the special needs

and interests of the developing countries."

Mr. de SOTO (Peru) said that the third sentence of the paragraph, as
anended, was ambiguous. It could be interpreted as meaning that the Sub-Committee
as a vhole accepted that "the Committee was dealing with an undefined area", whic:
was not the case. He accordingly suggested that the phrase in question should be

amended to read "was dealing with an area which some considered undefined'.

Mr. BAZAN (Chile) and Mr. VALLARTA (Mexico) supported that suggestion.

Paragraph 15 was approved.

/-
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New paragraph to be inserted after paragraph 15

Mr . KOULAZHENKOV (Union of Soviet Socialist Republics), supported by
Mr. EVENSEN (Norway), Mr. PAVICEYIC (Yugoslavia) and Mr. ARORA (India), suggested

that the final phrase of the text introduced at the previous meeting by the

Rapporteur (", and not merely to a handful of developed countries") should be

deleted as unsuitable and unnecessary.

Mr. ARORA (India) suggested that the opening words of the paragraph
should be amended to read "It was pointed out...".

The paragraph was approved. -

Paragraph 16

Mr . GORALCZYK (Poland) sald that the second sentence of the paragraph

implied that it was generally recognized tha% the General Assembly, under
Article 13 (1) a of the Charter, had the power to adopt a declaration possessing
binding force. His delegation did not accept thet view; in its opinion, the
Charter conferred no power on the Assembly to adopt legally binding norms. Such
a declaration might,-of course, embody specific provisions of customary rules
which, of ﬁhemselves, were legally binding on States, but not as provisions of the
declaration. On the other hand, it was undeniable that a declaratios by the
Asseubly, particularly if it had been adopted unanimously, had great force.

His delegation therefore suggested that the phrase "possessing binding forae"
should be deleted. Alternatively, the entire sentence might be deleted, or
followved by a new sentence indicating the position of his and other delegations with

regard to Article 13 (1) a of the Charter.

Mr . EVENSEN (NOrwgy) supported those observations. He suggested that
tne following words sliould be added at the end of the ;entence in question:
"; other delegations were of the view that 1t was not legally possible
under Article 13 of the Charter for the General Assembly to make

declarations having binding force."
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/
Mr. VALLARTA (Mexico) said that his delegation could not -agree to tihre

Polish representative's suggestion that the entire sentence should be deleted - k
least one delegation, and possibly more, had "expressed preference Tor a declar a2t

possessing binding force'.

Mr. BADAWI (United Arab Republic), Raprorteur, asked whether a phrase

such as "a view was expressed" would be acceptable to the Committee.

Mr. EVENSEN (Norway) said that a wording of that type was not
satisfactory. The report should stress that one single delegation had expressed

the view 1n gquestion.

Mr. ARORA (India) said that his delegation would havs no objection to

the formula suggested by the Rapporteur. However, at least one other delegation

-

had also implied that it held the same view.

Mr. BERMAN (United Kingdom), supported by Miss MARTIN-SANE (France),

said that the Rapporteur'!s suggestion was acceptable. In his opinion, such

phraseology signified that the view was that of a small minority of the members c-=

the Comnittee.

Mr. GORALCZYK (Poland) said that his delegation could agree to the

Rapporteur's suggestion. It would be preferable, however, to include the amendmse= -

put forwérd by the Norwegian representative.

Mr. LEGAULT (Canada) suggested that the word "possessing” should be
replaced by the words "which it was asserted would possess”.

Paragraph 16 was approved.

Paragraph .7

Mr. ARORA (India) said he felt that paragraph 17 could be deleted, siro

fy

the central idea had been adequately covered by paragraph 15.

Mr. BERMAN (United Kingdom), supported by Miss MARTIN-SANE (France) aj s
Mr. KOULAZHENKOV (Union of Soviet Socialist Republics), said that paragraph 15

dealt with the substance of the declaration. Paragraph 1T, however, was concerr .

Z

{1

/ -
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with the form in which the future declaration was .to be adopted. It was also a
necessary counterbalance to paragraph 16 and he would be‘mOSt reluctant to agree

to its deletion.

Mr. ARORA (India), supported by Mr. de SOTO (Peru), Mr. STEINER
(United Republic of Tanzania), Mr. BRECKENRIDGE (Ceylon) and Mr. IMAM (Kuwait),

said that if paragraph 17 was to be retained, it should reflect the other point
of view ekpressed in paragraph 15. It would therefore be advisable to insert a
new sentence to the effect that it was suggested on the other hand that it would

be desirable to have a comprehensive and meaningful declaration.

Miss MARTIN-SANE (France), supported by Mr. KOULAZHENKOV (Union of
Soviet Socialist Republics) and Mr. CABRAL DE MELLO (Braz:l), said that the

difficulty mlght be overcome by using a phrase 51mllar to the one contained in
the French text, that is, "one of the suggestlono whlch was made is that'.

Paragraph 17 was approved.

part A (paragraphs 13-85)

Mr. DEBERGH (Belgium), supported by Mr. ARORA (India,, Mr. BPECKENRIDGE
(Ceylon) and Mr. PAVICEVIC (Yugoslavia), said that he had some doubts regarding the

desirability of including in the draft report the sections coataining various
formulations suggested in the course of the Committee's debate. 1In fact, some
delegations had read out suggestions without making a request that thsy should be

reproduced .

Mr. STEVENSOF (United States of America) thought thet the formulations

would make a valuable contribution to the future work of the Committee. The best
course would be to ensure that they appeared in full in the summary records or

that they were, perhaps, set forth in a separate working document.

Mr. KOULAZHEN{OV (Union of Soviet Socialist Republics) said that he, too,

felt that the formulations should be preserved in some way. If they were to be

reflected in full in the report, the latter would become too cumbersome.

s
7
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(Mr. Koulazhenkov, USSR)

Conseguently, they might be issued in the form of an annex. Moreover, if they
were to be issued in that manner, they should be taken from the criginal text .
He wished to polnt out that the formulations submitted by his delegation had been

translated into English, only to be retranslated into Russian.

Mr . BRECKENRIDGE (Ceylon) said that his delegation did not favour the

idea of listing the formulations suggested regarding "Legal Status" in an annex
to the report or in a separate document. If the Sub-Ccmmittee decided to reproduct
the formulations proposed by specific delegations, however, his delegation would

like to submit ibs own formulations for inclusion in the appropriate document .

Mr. ARORA (India) said that he shared the views expressed by the
representative of Ceylon. It was unnecessary to include the formulations of
specific delegations in an annex to the report or in a separate document since

those formulztions had already been reccrded in the summary records. Nevertheless,

if the Sub-Committee wished tec have a separate document containing suggested

formuluations, his delegation reserved its right to contribute formulations to that

docunentu .

Mr. STEVENSON (United States of America) withdrew his earlier suggestior

that there should te a separate document containing fermulations suggested by the
_uembers of the Sub-Committee provided that those formulations were tc be

preserved for fubure reference in the summery records. -

Mr. KOULAZHENKOV (Union of Soviet Socialist Republics) stressed the

importance of having a record of the formulations proposed by spe‘éific delegations .
One of the best ways to meet that need would be to reflect the exact wording oFf

the vericus proposals in the text of the draft report. He therefore hoped that

the Rapporteur, when drafting the revised text of the report, would fully reflect

the views expressed by all delegations, including the Soviet delegation.

Mr. DFBERGEY (Belgium) said thet his delegation was of the view that

<

the sugeested formulations should be recorded in the summary records. He thougih«
that it would be helnful in that regard to waive the time-limit for correctionsg o
earlier summary records so that delecations would be able to incorporate the exan<

wording of their formulations in_the official meeting records.

. : : /_..
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Mr. GLAZER (Romania) pointed out that there was another possitle
solution. Delegations who wished to record the exact wording of their
formulations could include them in their statements at the forthccming meetings
of the main Committee, and their formulaticns would thus appear in the summary

records.

Mr. ARORA (India) agreed with the remark of the USSR representative
that the report should reflect as fully as possible all the foramulations suggested
by the members of the Sub~Committee. He also welcomed the suggestion just made
by the representative'of Romania. Taken together, the suggestions of tne USSR
and Romania would obviate the need fcr an annex to the report or for a separale

paper containing suggested formulations.

The CHAIRMAN said that there appeared to be a consensus in the

Sub~Committee "that the suggested formulations should not appear in an annex to
the report or in a separate document. He appealed to all delegations to submit
timely corrections to the summary records so that their formulations could be

faithfully recorded.

Paragraph 18

Mr. GAUCT (Malta) suggested that the words "According to scae
delegations" should be changed to "According to many delegations”. As the
expression "coastal State theories" was unclear, he suggested that it should be

replaced by the more familiar expression "national lakes theories'.

Mr. BERMAN (United Kingdom) endorsed the suggestions of tne

representative of Malta.

Mr. KOULAZHENKOV (Union of Soviet Socialist Republics) pcinted out

that, in the Russian text, the réference to the theory of cccupaticn contained
an error of translatiou. '

The CHATRMAN said that in preparing the revised version of tne draft
report, the Rapporteur would take note of the comments made by the represerntatives

of Malta and the USSR.
Paragraph 18 was approved.

The meeting rose at L p.m.
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CONSTDERATION OF THE REPORT OF THE LEGAL SUB-COMMITTEE TO THE COMMITTEE FOR THE
1969 PERIOD OF ITS WORK (A/AC.138/SC.1/9) (continued)

Paragraph 19

Mr. RAMBISSOON (Trinidad and Tobago) suggested that the words

"individual principles" in the third line should be replaced by "detailed
principles”. He also recommended the replacement of the word "in" by "of" in the

phrase "freedom in access" in the eighth line of the paragraph.

Mr. BFRMAN (United Kingdom) said that he would prefer the word

"specific™ to “detailed".

Mr. PAVICEVIC (Yugoslavia) said that ho, on the other hand, weuld prefer

the term "basgic principles”.

Mr. AKRAM (Pakistan) wished it to be made clear how "those with an
interest in the common property"” could be identified. If the property was common,

it should in principle belong to everyone.

Mr. LEGAULT (Canada) proposed that a single term should be used for the

expressions "common heritage", "common patrimony" and "common property”, which he

tock to be synonymous.

Mr. HASHTM ( Malaysia) recalled his proposal that the area of the sea-
bed and ocean floor beyond the limits of national jurisdiction should be vested in
the United Hations. If that idea was not mentioned elsewhere in the report, it
should be incorporated in paragraph 19 or some other paragraph in the following
form:
"A view was also expressed that the area.of the sea-bed and ocean floor
beyond nstional jurisdiction should bhe vested in the United Nations for

the benefit of mankind as a whole."

Mr. SMIRNOV (Union of Soviet Socialist Republics) supported the
Canadian proposal and also suggested that the words "all the rules and guidelines™
in the fourth line should be replaced by "all the principles” and that the first

sentence should be connected with the second by the conjunction "and".
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Mr. ARORA (India) supported the Canadian, USSR and Malaysian proposals,
the last of which could be covered by inserting the words "The vesting of tﬂe area
in the United Nations" after the colon in the fifth line. He also proposed the
deletion of the beginning of the paragraph, which would thus begin with the words

"The notion ..." in the second line.

Mr. PAVICEVIC (Yugoslavia) felt that the words "the regulation of the

use... fhe common property" (sixth and eighth lineg)should be replaced by the
wording used by the informal drafting group, namely, "the right of all States to
participate in the administration and regulation of the activities in this area
as vell as benefits obtained from the exploration, use and exploitation of the
resources of the sea-bed", which more closely corresponded to his delegation's

understanding of the concept of common property.

Mi. DEJAMMET (France) felt that, if the Indian proposal was adopted, the

words "it was suggested" at the beginning of the paragraph should be retained in

order to_separate it from the preceding paragraph.

Mr. SMIRNOV (Union of Soviet Socialist Republics) supported the French

proposal. .
Mr. ARORA (India) accepted the French proposal.

Mr. STEVENSON (United States of America) feared that any attempt to

include a reference to the vesting of the area of the sea-bed in the United Nations
would make agreement difficult to reach.

Mr. BERMAN (United Kingdom) agreed with the United States delegation,
pecause views were likely to be very divergent concerning the possibility and
desirability, legaily and practically speaking, of vesting that area in the United
liztions. Since the original wording of the sentence reflected the views held by

ross representatives, he suggested it should be retained.

Mr. HASHIM (Melaysia) requested that the report should mention his

country's views, even if it was the only one to express them.

Mr. LEGAULT (Canada) said that he could not accept the JTormula proposed

Ly the Indian representative because it would appear from the context that the

/...
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(Mr. Legault, Canada)

vesting of the area of the sea;bed in the United Nations was an essential
ingredient of the concept of common property. He proposed, instead, that the
words: ("With one delegation suggesting that this could includé the vesting of
title in the Uniteleations") should be inserted after the word-"trustees" in the

fitth line.

Mr. BERMAN (United Kingdom) recalled that the Committee had always
sought to avoid specifying how many delegations supported any particular view.
He proposed, in place of the wording suggested by Canada, that the sentence YA
suggestion was also made that the area should be vested in the United Nationg"

shQul§ be added at the end of paragraph 19 or in paragraph 20.

Mr. HOLDER (Liberia) recalled that the Malaysian representatlve had
already left it to the Rapporteur to decide where that idea should be mentloned..

“Mr. ARORA (India) supported the United Kingdom proposal.
It was decided that the Rapporteur should revise the drafting of the

paragraph in accordance with the United Kingdom suggestion.

Paragraph 20

Mr. LEGAULT (Canada) proposed that the words "pointed out" should be
replaced by "suggested”.

Mr. ARORA (India) proposed that the word "legal" in the secord line
should be deleted and that the words "and the regulation of all activities in this

area" should be added at the end of the paragraph.

Mr. DEJAMMET (France) felt that the words "international machinery"

should be translated into French by "mécanisme international”, rather than by

"dispositif international® throughout.

Mr. STEVENSON (United States of America) considcred that the idea of +t1,

h

regulation of all activities in the area shcould be embodied in 2 separate sentencs

because it by no means corresponded to the views of all delegations.

Mr. ARORA (India)'thought that he could take account of the United

States ObJPCthD oy adding to his proposed amendment a new sentence’ drafted on tr=
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following lines: "Others felt that the international machinery should be
/

confined to regulating the resources of the area.”

Mr. BERMAN (United Kingdom) deplored the tendency shown by some
aelegations to try to develop in each parégraph all the ideas put forward during
the consideration of the legal principles. It resulted in useless repetition ahd
unduly eomplicated the debate. There was no point in repeating ideas which had
already been better expressed in other paragraphs, as was the case with the -
Indian suggestion.

Paragraph 19 already covered the essential ideas involved in the éoncept.of
the comnon heritage of mankind and of the regulation of tke area of the sea-bed
by the international cbmmunity._ There was no need for anything more sb far és
the item of the Committee's programme of work now under discussion was concerned.
The relationship between the resources of the area of the sea-bed and the ‘
internaticnal régime or machinery clearly came under item b and shouiﬁ not be
dealt with under the present item. The Sub-Committee should now confine itself
to considering the various aspects of the legal régime; bearing in mind that it

had very little time in which to adopt its report to the Committee.
Mr. ARORA (India) maintained his proposal.

Mr. AKRAM (Pakistan)-supported fhe Indién proposal but proposed the

deletion of the words "the resources of" from the new text.
Mr. ARORA (India) accepted that proposal.

Mr. SMIRNOV (Union of Soviet Socialist Republics) asked the Rapporteur
to record in paragraph 20 some of the opinions that had been stated by

representatives but had not yet been mentioned'in that paragraph.

Mr. BADAWI (United Arab Republic), Rapporteur, wondered if the
representatives who had made statements on the matter could-meet infprmally to
reach agreement on a joint text.

Mr. GAUCI (Malta) suggested that, as a compromise, paragraph 20 could
start with the words "The same view held..." and that the new version might read

"of the sea-bed and ocean floor beyond the area of national.jurisdictiqﬁ" instead

/e,
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Mr. BERMAN (United Kingdom) suggested replacing the phrase "the word
'interest! preferred to the word 'heritage'", by "these phrases being preferred

to the phrase 'common heritage'".

Mr. GAUCI (Malta) suggested deleting or changing the word "serious",

which seemed inaccurate, in the penultimate line.

The CHAJIRMAN asked the Rapporteur to draft the new text of the

paragraph, taking into account.the suggestions that had been made.

Paragraph 22

Mr. SCIOLLA-LAGRANGE (Italy) thought that the idea expressed in the

first part of the paragraph was incorrect. The words "as well as" should be

replaced by an expression such as "others considered that it was".
L D «

Mr. GAUCI (Malta) suggested replacing the word "contrary" in the

second line by "new".

Mr. SMIRNOV (Union of Soviet Socialist Republics) wished a sentehce
to be added at the end o% paragraph 22, to reflect the views of the USSR: "It
was pointed out that the discussions of this topiec led the Sub-Committee away
from deciding practical matters and did not help the elaboration of legal
principles.” ’

Mr. ENGO (Cameroon) felt that the various ideas that the paragraph was
intended to express should be set forth in separate senfencés. He also

suggested that the text proposed by the USSR should begin with some such phrase

as "Some delegations considered”.

Mr. CABRAL DE MELLO (Brazil), recalling that on the.previous day the

Rapporteur had proposed an addition to paragraph 22, asked whether the
Sub-Committee was discussing the text of paragraph 22 as it appeared in document

AfAC.138/5C.1/9 or the addition proposed by the Rapporteur.

The CHATRMAN replied that both texts were being discussed.

Mr. GLAZER (Romania) suggested - in view of the many interests and

suggestions that had to be taken into account, ard of the need to complete the

{...
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(Mr. Glazer, Romania)

discussions so that the Sub-Committee could adopt and submit to theimain Committes
a report on its present session - that whenever the debate on a particular point,
such as paragraph 22, showed signs of being lengthy, the delegations concerned
should discontinue consideration of the point and reach agreement ovn a suitable
text in the intervael between that meeting and thé evening meeting. It would

thus be possible to make progress without detriment to the rights of delegations.

Mr. STANGHOIM (Nbrway) agreed with that idea and felt that it would

be even better to adjourn the meeting so that all the wmembers could informally
settle the more difficult questions. The discussion on the document was far
from being completed and the Sub-Committee had to adopt its report and submit it
to the main Committee within the time at its disposal. That suggestion should

make 1t possible to expedite the proceedings.

'

The CHAIRMAN considered that the Romanian suggestion was logical and

- commendable. Delegates could meet in small groups between meetings in order to

facilitate the work of the main Committee.

Mr . DEJAMMET (France) observed that if each of the forty-twc members

of the Sub-Committee spent ten minutes recommending that it should speed up its
work, they would not finish until after midnight. He therefore felt fhat the
Romanian suggestion should be adopted and carried out in a manner compétible
with the authority and competence of the Chairman. 1In other words, it could be’
left tb the Chairman's discretion to ask delegates, whenever he considered it

uséful, to hold consultations privately with the Rapporteur.

Mr. ARORA (India) agreed that it was necessary to expedite matters ang
supported the views expressed by the French representative. The Romanian

suggestion seemed preferable to the Norwegian proposal.
Mr. GAUCI (Malta) also endorsed the Romanian suggestion.

Mr. PAVICEVIC (Yugoslavia) felt that the following sentence should be

added to the text proposed by the USSR: '"However, it was stressed that the
concept of ‘common heritage of mankind! is a key concept in creating;a régime

of the sea-bed beyond the limits of national jurisdiction.”

———

/.
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Mr. ARORA (India) said that he did not quite understand how the Soviet
suggestion would clarify that concept. Did the Soviet representativé propose that

the entire paragraph should be deleted?

Mr. VALLARTA (Mexico) recalled that the report under discussion was

intended to be a synthesis rather than an analysis and proposed that the

Sub-Committee -should adopt the paragraph as it stood.

Mr. CABRAL DE MELLO (Brazil) objected to that view. If the report was

a synthesislit should take into account all thevdifferent opinions that had been

expressed. ‘ : \

Mr. PAVICEVIC (Yugoslavia) said that, realizing that the notion of

common heritage was open to diverse interpretations and taking into account the
wishes of the Mexican representative, he would be willing to withdraw his

amendment.

Mr. BERMAN (United Kingdom) said he felt that the Sub-Committee was
getting into a rather.absurd situation. There was no question of adding to
paragréph 22 views which had already been expressed elsewhere, The various ideas
expressed by the Rapporteur with commendable brevity in paragraphs 21 and 22 of
the report represented opinions different from those contained in paragraphs 19
and 20, and there could therefore be no guestion of distortion or exaggeration.

In his opinion, the best solution would be to adopt the text as amended by the
Rapporteur and with the inélusion of the additional sentence proposed by the
Soviet representative.

Mr. STEINER (United Republic of Tanzania) said that paragraphs 21 and 22
in their present form appeéred to express the view of those who opposed the
inclusion of the concept of the common heritage of mankind. The effect of adopting
the Soviet proposal would be to lend more weight to that point of view, which he

thought was hardly necessary.

Mr. GAUCI (Malta) said that he supported the views of the previous.

speaker.

Mr. PAVICEVIC (Yugoslavia) expressed support for the United Kingdom

proposal. If the representative of the Soviet Union insisted on the inclusion of

the text which he had proposed, it could appear in paragraph 19.

/...
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The CHAIRMAN said that he saw nc purpose in protracting the derate on

the paragraph in question., Although some delegations objected to the Soviet
proposal, he suggested that, since it was custcomary to take different points of
view into account, the Sub-Committee shcoculd accept the Soviet delegation's

amendment,

Mr. ARORA (India) said that he was prepared tc agree to that suggestiocrn
but had not yet grasped the precise significance of the amendment proposed by the
Soviet Union. If the whole paragraph was ccntroversial, the Sub-Committee could
either delete it or come back to it after informal consultations witn the Soviet

representative.

Mr. SMIRNOV (Union of Soviet Socialist Republics) said that every
delegation had the right to request that the ideas it had expressed should be
reflected in the report. If members wished to delete paragraph 22 because of the
. amendment submitted by his delegation, then his delegation would accept the
Sub-Committee's view of the matter, but it would prefer to see the paragraph
retained in its present form, particularly since paragraphs 19 and 20 presented

the ideas of other dclegations.

Mr. LEGAULT (Canada) said that he would be willing to accept the Soviet
proposal but in that case would prefer that the words "besides, it was also open

to various interpretations" were deleted.

Mr. SMIRNOV (Union of Soviet Socialist Republics) said that he was

prepared to support the Canadian representative's suggestion,

Mr. CABRAL DE MELLO (Brazil) said that provision must be made for

delegations ﬁhich wished to do so to reply to accusations. The report should be

designed to give a written account of all the observations that had been made.

Mr. LECAULT (Canada) said he thought that the representative of Brazijy
was putting the cart before the horse. There could be no gquestion of arranging
for a right of reply to what was said in paragraph 22, since that paragfaph was

already balanced by the opposing views expressed in paragraph 19.
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Mr. CABRAL DE MELIO (Brazil) said that in his view, if the Sub-Committee

wished to retain paragraph 22, it would have to accept the amendment which the

Rapporteur had read out the dey before.

Mr. HARGROVE (United States of America) said that if the Sub-Ccmmittee

wished to make progress in the adopticn of its report, it was essential, within
certain limits, to take account of the views expressed during the debate but also
to remember that the report should not be reduced to a collection of replies. In
a spirit of compromise, his delegation would be prepared to accept the present

text as amended by the Rapporteur and supplemented by the Soviet amendment.

Mr. CABRAL DE MELLO (Brazil) said he thought that was a reasonable

suggestion,

Mr. HOLDER (Liberia) said that the use of the words "as well as" in the
sentence reading "..,. the concept of 'common heritage of mankind' was contrary to
existing ncrme and principles as well as devoid of legal content” tended to give
the impression that those two ideas had been put forward by the same delegations,
which was nct the case.

Mr, BADAWI (United Arab Republic), Rapporteur, suggested that the words
"as well as" should be replaced by the words "the view was also expressed that it

was',

Mr. DEBERGH (Belgium) said he thought it would be sufficient simply to
replace the words "as well as" by a conjunction which existed in all languages,

namely "or".

The CHAIRMAN suggested that the task of producing a final wording should

te left to the Rapporteur, who would take intoc account all the propesals which

had been made.

Pzrasrap

[y
a0
o

Paragraph 2% was adopted,
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Paragraph 24

Mr. HARGROVE (United States of America) proposed that the words "in

regard to their respective fields" should be placed after the word "treaties” in

the English text.

Mr. RAMBISSOON (Trinidad and Tobago) said that he supported the United

States representatiye!s proposal.

Paragraph 2h,fﬁith that amendment, was adopted.

Paragraph 25

Mr. RAMBISSOON (Trinidad and Tobago) said he wondered whether, in the

£ifth line of the text, the word "consideration” would not be preferable to the
word '"compensation", which referred to reparation for damage and generally

connoted something different from what was implied by the word “consideration™.

Mr. BADAWI (United Arab Repubiic), Rapporteur, said‘that the idea which
was meant-vas indeed that of consideration, and that was the right word.

- Paragraph 25, with that amendment, was adopted.

Paragraph 26

Mr. ARORA (India) proposed that the words "the establishment of
international arrangements” should be replaced by the words "the establishment o=
an international régime", that the words "for the orderly development of sea-bed
resources" should be deleted, and that the words "éf such resources" in the thir:

line should be replaced by the words "of the resources”.

. Mr. BADAWI (United Arabd Republic), Rapporteur, observed that the'presse:t
wording accurately reflected the language used by a certain delegation. It was

~ therefore for that delegation to take a decision on the proposed amendment.

 Mr. HOLDER (Liberia) proposed that the words "The view was emphasizeq"
in the first line of paragraph 26 should be replaced by the words "The view was

expressed". : )

 Mr. ARORA (India) observed that the report was not merely a compilatics

of the opinions expressed in the Sub-Committee; if it were, it would be nothin:

/...
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more than a condensed version of the summary records. The changes which he had
proposed were intended to ensure a better balance between the points of view

expressed.

Mr. HARGROVE (United States of America) said that he supported the

Indian representative's amendment.

Paragraph 26, with the amendments indicated, was adopted.

Paragraph 27

Mr. BERMAN (United Kingdom) proposed that the word "régime" in the
last line of the paragraph should be replaced by the word "status".
Paragraph 27, with that amendment, was adopted.

Paragraph 28

Mr. VALIARTA (Mexico) drew attention to the wording of the sentente

which he had proposed should be added at the end of paragraph 28 and which the
Rapporteur had read out at the prev1ous meetlng
"It was suggested that the idea that the area was the property of
mankind was the basis for prohibiting any claim to or exercise of sovereignty

and any kind of appropriation.”

Mr. PAVICEVIC (Yugoslavia), Mr. BERMAN (United Kingdom), Mr. ARORA (India)
and Mr, STANGHOIM (Norway) said that they thought it would be preferable to insert

that sentence in paragraph 30.

Mr. VALLARTA (Mexico) said that the idea contained in the sentence which

he had proposed was parallel to the idea of a "common heritage" referred to in
paragraph 28; he would therefore prefer that the sentence was inserted in

paragraph 28,

Mr. GAUCI (Malta), supported by Mr. SCHRAM (Iceland), said that
paragraph 28 in its present form merely repeated 1ldeas which were already
contained in paragraphs 19 to 22. The present text of that paragraph could
therefore be simply deleted and replaced by the sentence proposed by the

representative of Mexico.

[eo.
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Mr. DEJAMMET (France), supported by Mr. HARGROVE (United States of
America) and Mr. BERMAN (United Kingdom), said he thought that the last sentence

in the paragraph expressed an idea which should be reflected in the report.

Mr. ARORA (India), supported by Mr. PAVICEVIC (Yugoslavia) said that

if there was no objection to its actual contents, it would be best to retain the

present text of paragraph 28. The Sub-Committee's report already contained
several instances of repetition of the same idea; paragraph 17, for example,
recalled the basic principles that had already been mentioned in paragraph 15.
Furthermore, paragraph 28 contained new elements which could not be omitted,
such as, in particular, the notion of the "province of all mankind" and the idea
that "new technology and problems required the development of new concepts", The
existing text of paragraph 28 should therefore be retained with the addition of

the sentence proposed by the Mexican delegation.

Mr. SMIRNOV (Union of Soviet Socialist Repﬁblics) reguested that the
expression "province of all mankind" in the third sentence should be clarified by
inserting the following sentence: "It was also argued that the expression
'province 'of all mankind' does not refer to outer space as such, but to its
exploration and uses". As used in paragraph 28, that expression was likely to
cause confusion. In any case, its meaning had been made clear during the Sub-

Committee’'s discussions and that fact should be reflected in the report.

Mr. HOLDER (Liberia) said that since the Sub-Committee was not concerned
with outer space, the clarification requested by the Soviet representative could
simply take the form of a foot-note indicated by an asterisk. In the event that

the quiet proposal was adopted, he wished his reservation to be formally noteqd.

The CHAIRMAN said that, if there were no further objections, the

existing text of paragraph 28 would be retained together with the sentences
proposed by the Mexican and Soviet representatives.

Paragraph 28, as amended, was adopted.

Paragraph 29

Mr. BADAWI (United Arab Republic), Rapporteur, reminded the Sub-
Committee that at the previous meeting he had read out a new sentence which was tco

be included in the paragraph.

/.
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Mr. LEGAULT (Canada), referring to the second sentence of the paragraph,
suggested that the word "emphasized" should be replaced by the word "contended".

Mr. PANYARACHUN (Thailand) suggested that the discussion on the concept

of a "common heritage" would be more accurately reflected if the words "as a

compromise” were inserted before the words "the concept". He was also in favour

of reversing the order of the two views expressed in the paragraph.

Mr. ARORA (India) said'he agreed with.the representative of Thailand that

the order of the two sentences should be reversed.

Mr. STANGHOIM (Norwéy) said that he supported that idea but favoured

retaining the word "emphasized".

Mr. DEBERGH (Belgium) said that he was opposed to the Thai
representative's first suggestion, since, as far as his delegation was concerned, the
idea expressed in the first sentence of paragraph 29 did not represent a compromise

but was the logical consequence of its concept of the "common heritage".

Mr. BERMAN (United Kingdom) said he did not think that the order of the
two sentences in paragraph 29 should be changed, since the second sentence had to
come immediately before the third sentence, which had been read out by the
Rapporteur at the previous meeting. It might be possible to reflect the Thai
representative's viewpoint by adding the words "necessary or at least" before the

words "more desirable" in the second sentence.

Mr. DEJAMMET (France) said that he also preferred to retain the present

order of the two sentences because of the link between the end of paragraph 28
and the beginning of paragraph 29,
Mr. ARORA (India) expressed the view that the amendment proposed by the

United Kingdom representative would only weaken the second sentence of the

existing text. That sentence should remain unchanged and become the first

sentence in the paragraph.

The CHATRMAN suggested that the Sub-Committee should revert to

paragraph 29 at a later stage.

It was so decided.
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Paragraph 30

Mr . DEBERGH (Belgium) said he thought that the last sentence in the
paragraph tended to confuse views which were in fact quite separate. For the sak
of clarity, he suggested that the sentence should be redrafted to read as follow

"Various proposals were made tb amend the wording of the four elements

mentioned above or to eliminate ideas that appeared to be superfluous or

inappropriate; one cf the proposals called for presenting them in a

combined form."

Mr. ENGO (Cameroon) suggested that in the phrase "exercise of
sovereignty on the area"™, the word "on" should be replaced by the word "in".

Paragraph 30, with that amendment, was adopted.

Paragraph 31

Paragraph 31 was adopted.

Paragraph 32

Mr. BADAWI (United Arab Republic), Bapporteur, reminaed the Sub-
Committee of the wording of the new sentences to be included in paragraph 32,
which he had Tread out at the previous meeting.

Firstly, the third sentence would be replaced by the following:

"But it was also pointed out that although constituting an organic unit--
with the superjoacent waters, the continental shelf has been the object of
separnte treatment for the purposes of the exploration and exploitation of
its resources." ’ A
Secondly, the following two sentences would be added after the third

sentence: )

"It was, however, explained that the freedoms of the high seas shoulgd
not automatically be applied to the régime of the sea-bed and the ocean
floor. It was also suggested that any freedom laid down in the Convention
on the High Seas should apply to the sea-bed only as far as provided by

the régime to be set up.”
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Mr. HARGROVE (United States of America) said he felt that the insertion

of the last two sentences read out by the Rapporteur would introduce a certain
imbalance in the paragraph. ' The two sentences reflected a point of view which
was opposed to that set forth previously and, by their length, gave it too much

emphasis.

Mr. de SOTO (Peru), referring to the text read out by the Rapporteur,
said that the phrase "régime of the high seas" would be more appropriate than the

phrase "freedoms of the high seas".

Mr. ILEGAULT (Canada) proposed that the word "explained" in the second
of the sentences read out by the Rapporteur should be replaced by the word

"suggested".

Mr. ARCRA (India) said he thought that the last two sentences read out
by the Rapporteur should be included in the report since they more accurately
reflected the discussion. Account could,perhaps be taken of the objection raised
by the United States representative by including the two sentences in a separate
sub~-paragraph. |

He found acceptable the amendments proposed by the representatives of Peru

and Canada.

The CHAIRMAN suggested that the Sub-Committee should resume its

consideration of paragraph 32 at the next meeting.

The meeting rose at 6.30 p.m.
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CONSIDERATION OF THE REPORT OF THE LEGAL SUB-COMMITTEE TO THE COMMITTEE FOR
THE 1969 PERIOD OF ITS WORK (A/AC.138/5C.1/9 and Add.1-3)“(continued)

The CHAIRMAN, referring to the agreement reached at the 2kth meeting

concerning the incorporation in the appropriate summary records of formulations
suggested during-'the session, said that the competent department of the Secretaxrid
had agreed to accept any such formulations, as corrections fo the reccrds.
The time—limit for the submission of corrections would be extended for ten days
starting on 27 August 1969. In view of the lack of time it was requested that
the formulations should be submitted in the language of the summary record to wnic
they referred so that they could be used as quotations.

He invited the Sub-Committee to continue consideration of its report
paragraph by paragraph. The Rapporteur .would take into account any suggestions

made in preparing the final text of the report.

Paragraph 29 (continued)

Mr. BADAWI (United Arab Republic), Rapporteur, read out the following
revised text of paragraph 29 on which agreement.had been reached during informﬁil
consultations:

"It was proposed that the concept of 'compon heritage of mankind® shouls
be mentioned in the operative part of the declaration. Some delegations Telx
that the concept might be accepted as a synthesis of the particular
principles agreed upon. It was also suggested that the concept cauld be
included in the preambular part of a draft declaration of principles.?

Paragraph 29, as revised, was approved.

Paragraph 33

Mr, de SOTO (Peru) suggested that paragraph 33 was not necessary and

should be deleted. If, however, it was retained it should include a sentence

/e
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(Mr. de Soto, Peru)

indicating the reasons why the elements in question had been omitted from item 1,

or at least a reference.td paragraphs 75 to 81, which dealt with the matter fully.

Mr. BODY (Australia) said that he would like at least_the first sentence
of paragraph 33 to be retained since it represented a view expressed by his
delegation during the session. He suggested that the additional final sentencgn
read cut by the Rapporteur at.the 23rd meeting might take account of the views .

of the representative of Peru.

Mr., BAZAN (Chile), supported by Mr. GRANELLI (Argentina), said that the
additional sentence would not make the paragraph a balanced one. If it was
retained, it should also include a mention of the fact that some delegations

considered that the elements in question were outside the terms of reference of

the Committee and the Sub-~-Committee.

Mr. SCIOLLA-LAGRANGE (Italy) agreed with the representative of Australia

that views expressed by delegations during the debate should be reflected in the
report. He suggested that in the second sentence of the paragraph mention should
be made of the view expressed by his delegation that uncertainty concerning

internal and marginal seas also represented a serious obstacle.

Mr. DEJAMMET (France) agreed that the views expressed by certain
delegations should be reflected in the report. » However, it would be only

proper to mention the opposing views too. He suggested that the representative

of Peru and other representatives concerned should preduce a Jjoint text expressing

their views, for inclusion in paragraph 33.

Mr. BAZAN (Chile) suggested that the following additional sentence would
suffice: "Other delegations objected that the Sub-Committee and the Committee

were not competent to deal with the boundaries of the area".

Mr. STANGHOIM (Norway) agreed. His delegation would insist that at

least the first sentence of paragraph 1 should be retained.

Mr. de SOTQ (Peru) said that although he still felt that the paragraph

was unnecessary he would accept the Chilean suggestion as a compromise. He felt,

[een
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(Mr. de Soto, Peru)

however, that the additional text should first state that other delegations
expressed the opinion that there was no reason why the elements in question shoul
be included in item 1, then state the reasons for that, namely, the reason given
in the additional sentence read out by the Rappofteuf at the 23rd meetiﬁg and the
reason given in the text suggested by Chile and, lastly, include a reference 150

paragraphs 75 to 81 of the report.

Mr. BADAWI (United Arab Republic), Rapporteur, said it would not be
appropriate to refer to paragraphs (5 to 81, since the report should be considered

as a whole.

Mr. de SOTO (Peru) accordingly suggested that, instead of a reference <c
paragraph 75 to 81, the following sentence might be included: "This matter has

been exhaustively dealt with under item 9, Synthesis".

Mr. ARORA (India) suggested that the word ﬁserious" in the penultimate
line of paragraph 33 should be deleted as it was superfluocus.

Mr. SMIRNOV (Union of Sovief Socialist Republics) said he could not
agree. The sentence refiected exactly the view expressed by his delegation on

that matter.

New paragraph to be inserted after paragraph 33

Mr. BADAWI (United Arab Republic), Rapporteur, read out the following
text of a new paragraph to be inserted after paragraph 35: '
"The Sub-Ccmmittee's attention was drawn to the fact that the principle
" of non-appropriation by any State should be supplemented by:
| (a) a statement‘to the effect that the activities of non-governmental
organizations and private peréons on the sea-bed musf_be aﬁthorized and kept
under constant surveillance by an internationally feéognized authority;
(b) a statemént to the effect that the appropriation~of<the resources
of the sea-bed shall be effected solely within the framework of the
international régime to be established for the exploration and exploitation

of the sea-bed.”

Mr. HASAN (Pakistan) asked whether the "internationally recognized
authority” referred to in sub-paragraph (a) was to be set up by the "internaticns:

régime" mentioned in sub-paragraph (b) or was something entirely different.
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Mr. STANGHOLM (Norway), referring to the introductory phrase "the

Sub-Committee's attention was drawn to the fact", asked whether in fact that

question had been mentioned in the Sub-Committee.

. Mr. LEGAULT (Canada) said that the new paragraph appeared to be a
paraphrase of the formulation suggested by the representative of Belgium under
item 1 and reproduced on page 11 of document A/AC.lBB/SC.l/9a He regretted that
it was being included in that way after it had been agreed that all suggested
formulations should be omitted from the report. If other suggested formulations
were similarly included the report would be much too long and its objectives

would be defeated. = - - . .

Mr. DEBERGH (Belgium) said that while he appreciated the comments of
the representative of Canada, the two ideas mentioned in the new paragraph, which
had been introduced by his delegation, were entirely new i@eas which‘had never
before been touched on in an bfficial'report or in unofficial consultations. He

therefore thought that they should be mentioned in the report.

Mr . BERMAN (Unitéd Kingdom) agreed with the representative of Canada.
If the paragraph were to be included, many difficulties would arise concerning
. the exact wording. The twd ideas had been introduced only at a'late'Stage and
there had been very littleldiscusSion of them. There would, for instance, be
differences of opinion concerning "the principle of non-appropriation" and as to
whether it was a "fact" that the principle should be supplemented by the

tr

statements mentioned. Disagreement could also arise over the phrase “an

internationally recognized authority" or "State or intergovernmental organization”
as in the original wording, and over the phrases "constant surveillance", which
might be better expressed by "continuing supervision", "wiﬁhin the frawmework of",
"international régime", and "for the exploration and exploitation of the sea-bed".
There was no time to réach agreement on the text and if it was to be included in
the report it should be introduced by some such phrase as "The opinion was
expressed that" and should reproduce the'languagé used originally by the

representative of Belgium.



A/AC.138/sC.1/SR.26 ~20k - o .

Mr. CABRAL DE MELLO (Brazil) fully agreed with the representative of

Belgium. The new paragraph contained very important new ideas, unlike the othex
suggested formulations which had originally been included in the draft report,

and it should therefore be the subject of a separate paragraph in the report.

Mr. ARORA (India) said that while he.reCOgnized the'great contribution
made by the representative of Belgium in introducing the new ideas in question,
he felt that the proposed new paragraph should be considered more carefully.
Accordingly, he suggested that the text should be circulated and that the
Sub-Committee should defer consideratiod until a later stage. The representative
of Belgium might perhaps be able to make certain changes in the text to teke into
account the comments made by delegations; he might, for instance, consider
déleting the phrase "for the exploration and exploitation of the sea-bed" at the
end of the paragraph.

Mr. VALLARTA (Mexico) observed that the representative of'Belgium

apparently wished the ideas contained in the new paragraph to be included in the
report as an anonymous proposal. Re therefore proposed that the paragreph should
begin with an introductory phrase such as "The following suggestion was

submitted" and that the text of the formulation as originally suggested by
Belgium and reproduced on page 1l of document A/AC.138/SC.L/9 should follow.

Mr. DE JAMMET (France) supported that proposal.

Mr . BRECKENRITGE (Ceylon) said he was concerned about the proposed

inclusion in the report of suggestions formulated by the representative of

Belgium. The delegation of Ceylon could also have circulated proposals and
asked for their inclusion in the report, but it had preferred not to divert the
Sub-Committee's attention from the working documents before it. He agreed with
the representative of India that consideration of the paragraph should be

deferred. -
\ '

Mr. DEBERGH (Belgium) assured the representative of Ceylon that his
delegation had no intention of asking for the inclusion in the report of any

other formulations it had suggested. He was prepared to accept the suggestion oxf

[eon
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(Mr. Debergh, Belgium)

the representative of India. He could also agree to the insertion of an
introductory phrase, but he would like to consult other delegations concerning

the exact wording of the suggestion.
Mr. HASAN (Pakistan) supported the Indian representative's suggestion.

Mr. STANGHOLM (Norway) pointed out that since the problem concerned

the manner in which the formulation should be included and not its substance,

there would be no point in circulating the text.

Mr. BAZAN (Chile) said that the text originally submitted by the
representative of Belgium and reproduced on page 1l of document A/AC.138/SC.1/9
was sufficiently clear and should not be redrafted. He agreed with the
representative of Mexico that the formulation should be included verbatim

following a short introductory phrase.

Mr . BERMAN (United‘Kingdom) said that he was not sure
that the text of the proposed new paragraph reflected the
language actually used when the suggestions had been submitted.
He associated himself with the proposal of the representative of

Mexico.

_Mr. STEVENSON (United States of America) said that he agreed

substantially with the previous speakers. The formulation should be included in
the form in which it had been submitted, following a short introductory phrase
indicating that it was a suggestion and not a fact. He suggested that the
following sentence should be added at the end of the paragraph: "Because of
limitations of time, the substance of the proposal was not discussed in the

Sub-Committee."

Mr. HASHIM (Malaysia) pointed out that the ideas contained in the
formulation suggested by the representative of Belgium were npt really new.
Those ideas had been discussed in substance among the developing countries of
Africa and Asia.

The Mexican propnsal was adopted.

/e
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Paragraph 35

Mr. SMIRNOV (Union of Soviet Socialist Republics) felt that
paragraph 35, as it stood, was incomplete. The first sentence should be replaced
by a text along the following lines:
¥Some delegations emphasized that international law, including the
Charter of the United Nations, was applicable to the activities of States
on the sea-bed. It was also pointed out thati infernational law, by its
véry scope, was considerably broader than concrete norms applicable to the
regulation of the activities of States in any individ‘ual area, for example,
on the h_igh seas., In this connexion, such general international legal -
principles were mentioned as the renunciation of the threat or use of fbrce
in relations among States, respect for the provisions of treaties, -
international responsibility of States, etc. Some delegations stressed the
importance of the Convention on the High Seas and other intermaticnal
agreements, in particular, the 1963 Treaty banningw nuclear weapons tests in
‘the atmosphere, in outer space and under water and the 19'59 Ahtarctic Treaty,
in defining international law applicable to the sea-bed."
In the second sentence, the word "legal" should be inserted before "vacuum",
and the semi-colon in the fifth line should be replaced by a full stop.
Finally, the last sentence in the paragraph should be deleted.

Mr. LEGAULT (Canada) proposed that the reference to the Convention on
the Continental Shelf should be retained. ~

The USSR amendment, as sub-amended by the representative of Canada, was

approved.,

Mr. DEJAMVET (France) proposed the addition, after the words "respect

for the provisions of treaties" in the USSR amendment, of a phrase along the

. 1 s s .
lines of "duly ratified" or "concluded in accordance with the usual procedures orf
international law". |

It vas so agreed.

[on-
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Paragraph 36

Mr. SMIENOV (Union of Soviet Socialist Republics) proposed that the
words "For some" should be replaced by "From the standpoint” in the first

sentence.

Mr. PARDO (Malta) proposed that paragraph 36 should be amendéd along the
following lines: .

"Existing international law was mostly customary or contained ohly
very general legal principles to regulate the activities of States.
Furthermore; it could in the main be.applied to the sea-bed only by analogy.
It was also in many cases controverted in this connekion which specific
principles of customary international law were suitable for application to
the sea-bed. This ambiguity required urgent clarification. Furthermore
in some cases the application of some principles of customary international
law to the sea-bed would not be equitable for a large number of States.”

The rest of the paragraph, beginning with the words "A régime for the sea-bed",
should read as foilows: _

"A régime for the sea-bed could not be developed on the basis of
ambiguities or inequitable rules and it was therefore obvious that a legal
vacuum existed. According to this view, the same could be said about the
United>Nations Charter, not all of which necessarily formed part of
intgrnétional law. Thus, international law could apply to the area only
in a subsidiary way since it regulates mainly the use of the other areas
of marine environment. It was pointed out that the inequities and ambiguities
in present law were best shown by the fact that the Committee had been
charged with the task of elaborating new legal principles in the field, since
the application of existing principles-of international law would have the
effect of permitting the indiscriminate exploitation of sea-bed resources

and this would be contrary to the interests of the international community."

Mr. de SOTO (Peru) proposed that the following text should be inserted

at some point in paragraph 36:

e
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(Mr. de Soto, Peru)

"It was pointed out that existing international law is not applicable
entirely to the sea-bed and ocean floor beyond the limits of national
-jurisdiction. Consequently, it is not possible to apply principles which,
althdugh they do exist, are applicable only partially or by analogy. In
accoidance with existing international law and the United Nations Chartex,
it can be concluded that certain guidelines do exist, but these do not

constitute norms."

Mr. OMBERE (Kenya) said that the Maltese amendment did not reflect his
delegation's view of the concept "common heritage of mankind". In particular, el

delegation felt that the opening words of the paragraph should be retained.

Mr. -ARORA (Ipdia) agreed with the Kenyan representative that the openir:
words of paragraph 36 should be retained and suggested that they should be
incorporated in the first part of the Maltese amendment. While most of the points
covered by the Peruvian sub-amendment had been covered by the Maltese amendment,

his delegation would not object to their inclusion in the paragraph.

Mr. PARDO (Malta) suggested that the Peruvian representative's

sub-amendment could be inserted after the second sentence of his own amendment.

The CHATRMAN said that, if he heard no objection, he would assume that

the Sub-Committee agreed that the representatives of Malta, India, Kenya and

Peru éhould consult in order to draft a final version of paragraph 36.

It was so agreed. ;

Paragraph 37

Mr. BADAWI (United Arab Republic), Rapporteur, said that in the fiftth
- sentence, the word "They" should be replaced by the words "Some of these
delegatidns". The following new sentence should be inserted at the end of the
paragraph: "Other delegations questioned the desi;ability of the reference in
the formulation of pafégraph 18 to the principles and norms to be agreed in the
future\since it could only be reasonably construed as applicable after the
conclusion of an agreed régime and added nothing to the principles dealing with

the question of a régime."

[en.
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Mr. PAVICEVIC (Yugoslavia) suggested the insertion, after the second

sentence, of a statement to the effect that some delegations felt that the

elements in paragraph 14 were complementary. i

Mr. BERMAN (United Kingdom) felt that the amendment to the fifth
paragraph, read out by the Rapporteur, only increased the émbiguity. The texf

should make it clear which group of delegations was concerned.

Mr. BAZAN (Chile) proposed that the word "unjustified" in the seventh
sentence should be replaced by the word "equivocal" and that the following '
sentence should be inserted after the seventh sentence: "That would lead to the
erronesus conclusion that the régime of the high seas applied to the area by

'

analogy".

Mr. ARSRA (India) supported the Chilean amendment. He proposed that
the words "with the deletion of the words in brackets" should be inserted after

the word "formulation" in the fourth sentence.

Mr. SMIRNOV (Union of Soviet Socialist Republics) proposed that the
following sentences should be inserted at the end of the paragraph, before the
nev sentence read out by the Rapporteur: "Scme delegations considered this.
attitude to the United Nations Charter to be unwarranted. It was pointed out
that the United Nations Charter, which is the corner-stone of contemporary
international law, 1s intended to regulate international relations among States
in the interest of maintaining international peace and security, regardless of
the fileld in which such relations exist or may arise. To some delegatbicns,

Articie 38 of the Statute of the International Court of Justice was irrelevant.”

Mr. DEJAMMET (France), supported by Mr. PAVICEVIC (Yugoslavia), said

that his delegation endorsed the Soviet amendment. However, the views of the
Soviet delegation might be more concisely reflected if the last part of the
eighth sentenese, beginning with the word "reference", were deleted.

It was soO agreed.

Mr. STEVENSON (United States of America) proposed that the following

phrase should be inserted after the words "Other delegations” in the new sentence
read cut by the Rapporteur: '"supported the reference to international law,

including the reference to the United Nations Charter, and".

‘

VA
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The CHAIRMAN said that all the amendments proposed would be taken into

account in the preparation of the final version of the paragraph.

Paragraph 39

Mr. .LEGAULT (Canada) said that it was essential for the report
accurately to reflect the Committee's mandate., He therefore proposed that the
following sentence should be inserted after paragraph 39 or paragraph 4e: "The
view was expressed that while the Eighteen Nation Committee on Disarmament was
already considering areas within national jurisdiction, the mandate of the
Committee was confined to the area beyond national jurisdiction and that it weuld
therefore not be possible to agree to a formulation applicable to the area over
which States have sovereign rights with respect to the exploration and exploitatic:
of resources." He also proposed that the words "beyond the limits of national
“jurisdiction" should be inserted after the words "the sea-bed and the ocean floox"

in the first sentence of paragraph 39 and the last sentence of paragraph L.

Mr. SMIRN@V (Union of Soviet Socialist Republics) felt that the views
of his delegation were not adequately reflected in the paragraph. He accordingly
proposed that the words "which would represent én obstacle to the use of the
sea-bed for peaceful purposes” should be inserted at the end of the first sentence
and that the following sentence should be inserted after the second sentence:
"Other delegations stressed that the sea-bed and the ocean floor and the subsoil
thereof beyond the limits,of the maritime zone of coastal States, the boundaries
of which are to be agreed ﬁpon in international negotiations on disarmament,
shall be used exclusively for peaceful purposes; accordingly, all military
activities shall be excluded and all forms of military use shall be prohibited,™

Mr. DEJAMMET (France) said he would not object to the inclusion of the

Canadian representative's amendment but he proposed that the following sentence
should be inserted after that amendment: "Other delegations reminded the
Cormittee of its terms of reference under eperative paragraph 3> of General

Assembly resolution 2467 A (XXITI)."

Mr. BERMAN (United Kingdcm) felt that the views of the USSR delegaticn

were in fact very fully covered in paragraphs 40 to L3,

/...
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Paragraph 40

Mr. SMIRNOV (Union of Soviet Socialist Republics) pointed out that in |
the first sentence the date should be "18 March", not "10 March". He proposed
the deletion of the second sentence and of the second part of the last sentence,

starting with the words "in providing".

Mr. DEJAMMET (France) supported those proposals.

The USSR proposals were approved.

Mr. NITTI (Italy) said that in the French text, the beginning of the
opening sentence should be reworded to avoid giving the impression that all

delegations shared the view expressed in it.

Mr. BERMAN (United Kingdom) said that the ,same implication could be
drawn from the English text, and requested that the Rapporteur should make the

necessary changes.

Paragraph 4l

Mr. SMIRNOV (Union of Soviet Socialist Republics) suggested that the
first sentence should be amended to read "The view was expressed that any
military activities are incompatible...”, and the second sentence to read
"Reference was made to precedents and to the understandings existing in this
connexion...",

Mr. PARDO (Malta) proposed that, since his delegation's view was
reflected nowhere in paragraphs 39 to L4, a sentence should be added to
paragraph L4l reading "Some delegations, while supporting the concept of the
exclusion of military activities from the greatest.possible area of the sea-bed,
pointed out that a difficulty in the realization of this desirable goal could be
the interpenetration between.scientific and military activities and the uncertainty
as to whether it was possible to verify with present technology that certain
nmilitary activities did not in fact take place on or under the sea-bed".

It was so agreed.

/...
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Paragraph 42

i 4 4

Mr. BERMAN (United Kingdom) proposed the replacement of the word "itT

in the second line by "this expression”.

Mr. STEVENSON (United States of America) proposed the replacement of

the word "defensive" in the third line by "military".

It was so agreed.

Paragraph U3

Mr. BERMAN (United Kingdom), supported by Mr. SMIRN®V (Union of Soviet
Socialist Republics), proposed the replacement of the word "mineral"” in the

second line by '"natural”.
Mr. IWAI (Japan) opposed that amendment.

Mr. LEGAULT (Canada) pointed out that Continental Shelf Convention did
in fact refer to '"natural resources”. '

The amendment was approved.

Paragraph Uh

Mr. PAVICEVIC (Yugoslavia) askéd whether the paragraph implied that

the limits of the area to be reserved for peaceful uses were different from thoss

of the area of national jurisdiction.

_ Mr. PARDO (Malta) proposed that the words "of such area" should be
replaced by "of the area to which this principle should be applied”.
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Mr. BAZAN (Chile) proposed the addition of a sentence reading ”othef
delegations maintained that because of the lack of competence of the Committee

with regard to boundaries, this issue was irrelevant.”

Mr. PARDO (Malta) pointed out that the area beyond national jurisdiction
and the area to which the principle of peaceful uses should be applied were not

necessarily the same, and the Sub-Committee was competent to discuss the latter

question.,

Mr. YANKOV (Bulgaria) supported that view.

Mr. de SOTO (Peru) supported the amendment proposed by the representative
of Malta.

The amendment was epproved.

Paragraph 45

Mr. DEJAMMET (France) proposed the addition after the second sentence of

a sentence reading "Gertain delegations supported that objective but made no

reference to work carried on outside the Committee."

Mr. BADAWI (United Arab Republic), Rapporteur, proposed the addition in
the third line of the words "or appropriate" after "essential”, and of a new
sentence after the second sentence, reading "Such principles should avoid
prejudicing the positions of delegations on issues - such as that of the specific
activities to be prohibited or the geographical scope of the prohibition -

currently under negotiation in Geneva.'

Mr. PARDO (Malta), supported by Mr. STEVENSON (United States of America),

proposed the deletion of the words "in Geneva" from that amendment.

Mr. de SOTO (Peru) proposed the replacement of the word "negotiation"
by “"study".

Mr. BERMAN (United Kingdom) felt that the essence of the amendment

proposed by the Rapporteur was already contzined in the last three sentences of

the paragraph; there was no need to include both versions.

Jun.
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Mr. SMIRNOV (Union of Soviet Socialist Republics) proposed the replaceIn&X
of the words "and technical formulations"” in the fifth line by "formulations of &

treaty nature" and of "there was agreement" in the second line by "it was stated’ -

Mr. DEJAMMET (France) said that if the amendment proposed by the

Rapporteur was adopted, he would request that his amendment be inserted after it,
with the opening phrase amended to read "Certain delegations supported this

objective of general principles...'.

Mr. YANKOV (Bulgaria) said he believed that the Rapporteur's amendment
should be accepted, as it went beyond the wording of operative paragraph 3 of
General Assembly resolution 2467 A (XXIII) in referring to the geographical scope
of the prohibition of military actiyities, a subject which had been discussed by

the Sub=~Committee.
The amendments submitted by the Rapporteur and thé represéntatives of France

and the USSR were approved.

Paragraph 47

Mr. STEVENSON (United States of America) proposed the replacement of the

words "be built into the very fabric of the régime, as...”" by "be taken into

account. Certain delegations suggested that...".

Mr. PARDO (Malta) proposed the insertion of the word "exploration" before
"use" in the fourth line. He found the end of the second sentence puzzling, since
it was difficult to see how Malta could secure equality with, for example, the

United States, in actual use and exploitation of the resources of the sea-bed.

Mr. ARORA (India) sald that he preferred the original wording of the
second sentence to that proposed by the United States. However, he could accept
the opening of a new sentence after the word "régime", on condition that it began
"Many delegations” rather than "Certain delegations". -

Mr. STEVENSON (United States of America) said that to refer to many
since, as the representative of

delegations seemed rather to overstate the case

Malta-had pointed out, the achievement of the desired situation was not easy to

visualicze.

/...
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Mr. BERMAN (Uhited Kingdom) suggested that rather than dividing the
existing sentence into two, the opening phrase should be changed to "The view
was expressed by some delegations that the special interests...", the rest of
the sentence to remain in its present form.

Mr. ARORA (India) suggested as an opening phrase the words "The view

was emphasized that...".

Mr. PAVICEVIC (YUgoslavia) proposed that, to meet the point made by the

representative of Malta, the words after "opportumity" in the seventh and eighth
lines should be replaced by "provide for actual equitable sharing in the benefits
to be derived from the exploration, use and exploitation of the resources of the
sea-bed". '

Mr. NITTL (Italy) proposed that the second sentence should begin with
the words "Certain delegations emphasized that..." and that a new senfence,’after
the word "régime", should begin with the words "Several delegations suggested

that...", incorporating the Yugcslav amendment into the remainder of the sentence.

> Mr. RAZAKANAIVO (Madagascar) suggested as an alternative to the Yugoslav

arendment a phrase to the effect that it was suggested that measures should be
undertaken to promote the participation of developing countries in the actual

exploration, use and exploitation of the resources of the sea-bed.

Mr. PAVICEVIC (Yugoslavia) suggested that the second sentence could begin

with the words "The view was expressed that...". After a full stop following

"rézime", the third sentence could begin "It was also stressed...”, and be

followed by the remainder of the sentence incorporating his amendment.

The CHATRMAN said that the Rapporteur would take all the comments which

had been made into account in preparing the final text.

M !

Paragraph 48

Mr. PARDO (Malta) proposed that the last part of the second sentence,
after the comma, should be replaced by "as many such countries did not possess

adequate maritime forces to enforce respect for such areas".
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Mr. HACHEME (Mauritania) supported that proposal and suggested the
deletion of the words "and of the waters beyond the limits of national
jurisdiction". '

Mr. YANKOV (Pulgaria) said that the paragraph was poorly composed in
that it combined references to completely unrelated matters, namely, the interests
of land-~locked States and the question of protection of territorial waters of the
developing countries, which did not seem to come within the terms of reference of
the Committee. The whole of the second sentence cculd be deléted, and it would
seem more appropfiate to yefer to the interests of land~locked States in
paragraph 47, which dealt with questions of equality, the benefits to be derived

from the sea-bed and the needs of the developing countries.

Mr. ARORA (India) suggested the last sentence of paragraph 47 should te
preceded by a sentence reading: "In this respect, the view was expressed that the
land-locked States should be placed on an equal footing with coastal States."

However, he could not agree to the deletion of the second seﬁtence of
paragraph 45, since a number of delegations had expressed concern about the
protection of their territorial wvaters. He supported the proposals of the

representatives of Malta and Mauritania with regard to that sentence.

Mr. LECAULT (Canada) supported the proposal of the representative of
Bulgaria. The reference to territorial waters exceeded the Sub-Committee's terms
of reference in two respects. The area was within national jurisdiction and dig

not form part of '"the sea-bed and the ocean floor".

Mr. PARDO (Malta) suggested that the first sentence of paragraph 48
should be amended to read: "It was widely recognized that a balanced and coheren-—
statement of principles should enable land-locked States to participate on an
egual footing with coastal States in the exploration, use and exploitation of
the resources of the sea-bed." ‘ '

Mr. HACHIME (Mauritania), referring to the statement by the representa—:--
of Bulgaria to the effect that the guestion of the protection of the territorizi

waters of developing countries was outside the Committee's terms of reference,

pointed out that the Sub-Committee had considered a number of questions, such as

/..
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 (Mr. Hacheme, Mauritania)

nuclear tests, which were even further removed from the subjects before the
Committee. The Rapporteur had simply reflected in the report an idea formulated by
his delegation, which wished the gquestion of the protection of the territorial

waters of developing countries to be mentioned in the Committee's report and bzoﬁght

to the attention of the General Assembly. That question did not involve military

assistance or intervention and therefore was not the concern of the Security Council}‘ ,

Mr. PAVICEVIC (YUgoslav1a) wondered whether the representative of

Mauritania would be satisfied with the inclusion of a reference to full respect V

for the principle of the territorial integrity of all States.

The meeting rosae on Wednesday, 28 August, at 12.35 a.m.
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CONSIDERATION OF THE REPORT OF THE LEGAL SUB-COMMITTEE TO THE COMMITTEE FOR
THE 1969 PERIOD OF ITS WORK (A/AC.138/SC.1/9 and Add.l and 2) (continued)

The CHAIRMAN drew attention to a mimeographed document which had

been circulated before the meeting. That document, which had been prepared as the
result of consultations among delegations, contained an amended version of the

texts of paragraphs 32, 33, 35-37 and 39-45 of the draft report.

Mr. HARGROVE (United States of America) suggested that the mimeographed

text mentioned by the Chairman should be considered by the Sub-Committee after

it had adopted the paragraphs reproduced in document A/AC.lBS/SC.l/9/Add.2. That
procedure would give delegétions time to familiarize themselves with the
mimeographed text. As a means of saving time, delégations wishing to submit
drafting amendments to the mimeographed text should get in touch directly with
the Rapporteur. i -

It was so decided.

.

Paragraph 48 (A/AC.133/5C.1/9/Add.2)

Mr. HACHEME (lMauritania) announced that the delegatidns which had made
observations on the second sentence of the paragraph had agreed to propose its
substitution by the Tollowing text: '

"Another view was that the exploration, use and exploitation of the

sea-bed must not in any case impair the legitimate interests of coastal
States, and in particular of the developing countries, which do not have

adequate means of defending their interests."”

The CHAIRMAN recalled that the Maltese delegation had already proposed

an amcndment to that paragraph at the previous meeting. If there were no

objections, he would tske it that paragraph 48 was adopted with the amendments

1

proposed by the delegations of Maltae and Mauritania.
' Paragraph 48, as awended, was adopted.

Paragraph 49

Mr. DEBERGH (Belgium) recalled that his delegation had expressed the
opinion that a point of view which it shared with certain other delegations had

not been properly reflected in paragraph 49. The use of the term "unrealistic”

’ | _/...
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(Mr. Debergh. Belgium)

had seemed in particular to be at variance with thelr thinking. The delegations
of Japan, the United Kingdom and Belgium had agreed to propose the substitution
of the second and third sentences of the'paragraph by the following text:
"Some delegations have felt that these words should be applied to the area
as a whole; other delegations held the view that they should be applied
only to its resources. Both grodps sought to justify their views by
referring to General Assembly resolution 2467 (XXIIT)."
In the light of the foregoing amendment, the words "that view" in the fourth

sentence should logically be replaced by the words "the second view".

Mr. ODA (Japan), supported by Mr. ARORA (India), proposed that the
final sentence of paragraph 49 should be replaced by the following:
"In addition, some of those who supported the second view interpreted the
expression 'use of the rescurces for the benefit of mankind' as limited to
resources other than living resources since the latter were clearly
covered by the relevant provisions of international law governing high

seas fishing."

Paragraph 49, as amended, was adopted.

3

Paragraph 50

Paragraph 50 was adopted.

Paragraph 51

Mr. ARORA (India) suggested that the words "contents of sub-
raragraph (i1i)" should be replaced by the words: "contents of sub-
raragraph (i) (a) ("Application of benefits") and sub-paragraph (iii)
("International machinery")". He also prcoposed that the final part of the paragraph,
teginning with the words "whether or not", should be replaced by the following:

"and also stressed that such a régime should providé appropriate and
equitable application of benefits obtained from the exploration, use and
exploitation of this area to the developing countries”.

Paragraph 51, as amended, was adopted.
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Paragraph 52

Mr. HARGROVE (United States of America), supported by Mr. BERMAN
(United Kingdcm), proposed that the word "adequacy" in the first line of the
paragraph should be replaced by the word "desirability".

‘ Mr. ARORA (India)_prOposed that the following sentence should be
added at‘the end of the paragraph:
"The other view was that this was an essential provision of a régime,
particularly as such a régime was expected to cover according to this
view the area as a whole." |

Paragraph 52, as amended, was adopted.

Paragraph 53

Paragraph 5% was adopted.

Paragraph 54

Paragraph 54 was adopted.

Paragraph 55

Mr. SMIRNOV (Union of Soviet Socialist Republics) felt that since
the Sub-Committee had not yet considered the report by the Secretary-General
on international machinery, the words "in depth" in ﬁhg last line of the
paragraph oﬁght to be deleted. Furthermore, his delegation had expressed,
concerning that question, a point of view which it would like to have reproduced
in the report as follows:
"It was stated that the future legal régime to be applied to the
exploitation of sea-bed resources did not necessarily imply the
N establishment of international machinery; it was also pointed out that,
as appéars frem the general tenor of General Assembly resolution 2467 (XXIIT),
there was agreement on the point that there is a difference between the
international régime and the international machinery. The opinion was
expressed in that connexion that a reference to international machinery

was out of place in a statement of legal principles.”

/e
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Mr. ARORA (India) asked the Soviet representative not to proceed
with his amendments. Since the Legal Sub-Committee had not considered the
cuestion of international méchinery in depth, it would be scmewhat out of
place for the divergent views of certain delegations to be included in the
Sub-Committee's report with regafd to that question. Those views had, moreover,
already been included in the report of the Economic and Technical Sub-Committee.
If the Soviet representative insisted on the sentences which he had just read
out being included in the report, the paragraph would have to be expanded still

further in order that the opposing view might be reflected.

Mr. PARDO (Malta), supported by Mr. HASAN (Pakistan), joined the
representative of India in asking the Soviet representative not to proceed

with the amendments which he had suggested.

Mr. YANKOV (Bulgaria) noted that two opposing points of view had
indeed already been expressed in the report of the Economic and Technical
Sub-Committee with regard to the question of international machinery. According
to the one view, the adoption of a legal régime was indissolubly linked with the
establishment of the machinery for applying it. According to the second view,
those two aépects of the matter were not necessarily linked and the consideration
of internationsl machinery was premature. He stressed that that question had
been dealt witl at length in the Economic and Technical Sub-Committee but had
been touched upon only briefly in the Legal Sub-Committee.

Mr. SMIRNOV (Union of Soviet Socialist Republics) said that he wished
to maintain the amendments which he had proposed, and he pointed out that the
delegations which were asking him not to proceed with his amendments had
themselves succeeded in having their own views on certain questions included
in the report, and spécifiéally in paragraph 51. He was merely asking that

what was a normal procedure should be folléwed.

Mr. HOLDER (Liberia) said that he supported the Soviet view. However,
while he agreed to the addition of the paragraph proposed by the USSR, he was
opposed to the deletion of the words "in depth" as had been suggested by the

Soviet delegation.

[onn
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Mr. PARDO (Malta) said that he would like the Soviet amendment to be
followed by the sentence: "Other delegations had not, however, shared that opinion".

Mr. ARORA (India) said that he supported that proposal.

Mr. YANKOV (Bulgaria) pointed out that paragraph 55 as presently worded
was in conflict with paragraph 85, according to which the Sub-Committee had not
giver any consideration to the question of international machinery. He accordingly
proposed that paragraph 55 should end with the words: "had not yet been studied by
the Sub-Committee, as is noted in paragraph 85".

Mr. PARDO (Malta) said that he could agree to that proposal on condition
that the words "international machinery" were replaced by the words "the legal

aspects of the international machinery"”.

Mr. HOLDER (Liberia) said that he supported that proposal.

Paragraph 55, as amended, was adopted.

Paragraph 56

Mr. BERMAN (United Kingdom) recalled that with regard to the effectiveness
of an international régime his delegation, among others, had stressed the importance
of the question of the limits of the area. In a spirit of conciliation, it ﬁould
not propose that paragraph 56 should be amended to take account of that view, but
it would revert to the idea before the Sub-Committee concluded its examination of
the draft report.

' Paragraph 56 was adopted.

Paragraph 57

The CHAIRMAN reminded the Sub—Committee that it had been decided at the

twenty-sixth meeting (A/AC.138/5C.1/SR.26) that the formulations suggested by the
delegations would not be debated further.

Paragraph 58

Paragraph 58 was adopted.
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Paragraph 59 -
Mr. BERMAN (United Kingdom) proposed that in the third .line of the
e

paragraph the word "in" should be replaced by the words "on or concerning", in

order to indicate the broader scope of the research in question.

Paragraph 59, as amended, was adopted.

Paragraph €0

Mr. ODA (;Iapan) proposed that after the word '"rigid" in the eighteenth
line the words "prior er post dissemination or" should be inserted. In the English
text the word "requirement" in the eighteenth and nineteenth lines should be in
the plural, as should the words "was" and "this", and the word "a" before "rigid"'
should be deleted. He also proposed the insertion at the end of the clause, before
the semicolon, of the words "or without imposing an unreasonable financial burden

on research institutions".

Mr. BARGROVE (United States of America) said that he would like to see

reflected in that paragraph the opinions of delegations which, like his own, had
accepted elements (ii) and (iii) but did not want those elements to be conditions
which would limit freedom of' research. He therefore proposed that the word
"supported” in the fourth line should be replaced by the words "in supporting”,
and that the words "whicl;l for them" in the seventh line should be replaced by the
words "took the position that they". = In the twelfth line, the words "while also
supporting elements (ii) and (iii)", preceded and followed by commas, should be
inserted after the word "delegations”. _ .

He would also like the words "The adequacy of" in the second line to be

deleted.

Mr. PARDO (Malta) said that he would like the word "elaborate” in the
twentieth line to be replaced by the word "existing", for it would be advisable

to refrain from making a value judgement on the system in question.

Mr. BEEMAN (United Kingdom) said that he was in favour of the amendrents
proposed by Japan but not of those proposed by the United States, except for the
one affecfing the second line of the paragraph. The formulation proposed by the
United States representative with respect to elements (ii) and (iii) did not
reflect the view of certain delegations which, like his own, had expressed

Teservations with regard to those elements. /
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(Mr. Perman, United Kingdom)

Since a delicate balance had been achieved in the drafting of paragraph 60 as
it now stood, he felt it should remain unchénged, except for the amendments

proposed by the Japanese representative.
Mr. ARORA (India) shared the view of the United Kingdom representative.

The CHAIRMAN suggested that the delegations which had made observations

on that paragréph should work out an agreed text.

Mr. BERMAN (United Kingdom) said that fhe delegations concerned had
reached agreement on an amendment to be made in the fifteenth line of paragraph 60.
The comma after the parenthesis would be replaced by a full stop and the words
"pointing out" would be replaced by the words "Some of these delegations
nevertheless supported elements (ii) and (iii) while others among them pointed
out". The rest of the sentence would remain unchanged. The following sentence
would be amended in accordance with the propoesal of the Japanese representative.

Paragraph 60, as amended, was adopted.

Paragraph 61

Paragraph 61 was adopted.

Paragraph 62 . -

Mr. BADAWI (United Arab Republic), Rapporteur, said that he had
received an amendment which would consist of inserting in the fourth line, after
the word "sea-bed", the words "and ocean floor and the sub-soil thereof beyond
the limits of national jurisdiction". In the English text, the word "was" in
in the fourth line would have to be replaced by "were" if the text was to be
grammatically eorrect.

Mr. ARORA (India) said that in order to reflect more exactly the tenor of
- the deliberations, the following sentence should be added at the end of
the paragraph: "Some delegations, however, emphasized that no rights of

exploitation should be implied in the carrying out of scientific research."

Mr. HOLJER (Liberia) suggested that the word "and" before the words

"ocean floor" in the amendment proposed by the United Arab Republic should be
replaced by a comma. ‘ '

Paragraph 62, as amended, was adopted.
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Paragraph 63

Mr. PARDO (Malta) proposed the deletion of the definite article before
the words "scientific research" and "exploration" in the second and third lines

respectively of the English text.

Mr. BERMAN (United Kingdom) proposed that after the word_f'distinction"
in the first line of the paragraph the following words should be added in
parentheses: "a distinction which already exists in law in the Convention on
the Continental Shelf".

Mr. CABRAL DE MELLO (Brazil) proposed the addition of the following text

at the end of the paragraph: "The view was set forth that since the marine
environment constitutes a whole, coastal States should be recognized some rights
with regard to research carried out in the areas of the sea-bed adjacent to the
ones under national jurisdiction, so that research on the sea-bed is not used as
a pretext for research on the continental shelf without the consent of coastal

States, as required in article V of the Geneva Convention."

Mr. ODA (Japan) said with reference to the amendment proposed by the
United Kingdom delegation that he thought it would be preferable to avoid mentioning

the Convention on the Continental Shelf, which was not binding on all States.

Mr. BERMAN (United Kingdom) said that he would be willing to withdraw
that amendment. If the amendment proposed by Brazil was accepted, he would like
the following sentence to be added after that amendment: "This suggestion was

regarded as unacceptable by other delegations."

Mr. CABRAL DE MELLO (Brazil) maintained his amendment.

The CHATIRMAN said that, in order to maintain a balance between the points
of View expressed, he thought it would be necessary to include in the paragraph the

United Kingdom amendment as well as the amendments of Malta and Brazil.

Paragraph 63, as amended, was adopted.

Paragraph 6l

i in the
The CHATEMAN reminded the Sub-Committee, as he had done earlier in

meeting, that the formulations suggested by delegat
further,

ions were not to be discussed

/...
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-Paragraph 65

Mr. PAVICEVIC (Yugoslavia) said that he thought the second sentence was

not very cléar. He would like the delegation which had proposed it to clarify
that point. In his opinion, it would be preferable to say "For the protection of
the interests of the coastal States, reference was made to article 6."-

" Paragraph 65, as amended, was adopted.

Paragraph 66

Mr. PARDO (Malta) observed £hat the question of assistance to.persons
in distress, mentioned in the second sentence of thé paragraph, was also brought
up in parggraph 69, where different viewpoints were set forth in that connexion.
He therefore wondered whether it would not be preferable .to use the second

sentence in paragraph 66 as the first sentence in paragraph 69.

Mr. PAVICEVIC (Yugoslavia) suggested that the second part of the .second

sentence should be worded as follows: "and that international arrangements for this
pufpose shpuld be’worked outifor persons working in that_environmént”, since hev
felt that the reference to aquanauts>was‘not clear. He would like to see the |
following sentence inserted after the first sentence: "It Qas also indicated that
there existed a need to adopt new international instruments which would provide
for firm obligations of States to respect the adopteahstandards and make them
obligatory through their national legislation." - Finally, in the seventh line of
the paragraph, the word "international” should be inserted before the word

"regulations".

Mr. SMIRNOV.(Union,of Soviet Socialist Republics) said he felt that the
';firstvof the conventions mentioned, which related to the pollution of the sea by

oil, was far too limited in scope, whereas the IMCO Convention was not. It would
- be sufficient to say simply that the conventions in question "lacked effective

means of implementation".

Mr. PARDO (Malta) said that he shared thet view. He suggested deleting
the words "were too narrow" in the third line of paragrarh 66 and replacing the
rest of the sentence by the following: "did not deai with all sources of oceaﬁ
pollution and lacked effective means of implementation."” |

‘Paragraph 66, with that amendment, was adopted.

fior
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Paragraphs 67 and 68

Paragraphs 67 and 68 were adopted.

Paragraph 69

Mr. YANKOV (Bulgaria) proposed that the following sentence should be
inserted after the first sentence: "However, other delegations felt that the
elaboration of principles concerning assistance in cases of mishaps, distress

or danger could be justified."

Paragraph 69, with that amendment, was adopted.

Paragraph 70

/

Mr. HARGROVE (United States of America) propecsed that, in order to give

a more accurate idea of his delegation's views, the following words should be added
to the last sentence: "or referred to only in the enumeration of the features of

the régime to be agreed upon".

Mr. LEGAULT (Canada) said that, in the sixth line, it would be preferable

to replace the word "strict" by the word "absolute".

Mr. PAVICEVIC (Yugoslavia) proposed that the following sentence should
be added either at thé end or at an appronriate place within the paragraph:
"However, certain delegations indicated that this kind of damage could affect not -
onlyrthe property of operators or private persbns, but also the national economic
life of the nearest coastal States. For these reasons the responsibility of
'States should be expanded not. only for compensation of damage but also for
criminal prosecution of responsible persons.”

Paragraph 70, with that amendment, was adopted.

Paragraph 71

Mr. BADAWI (United Arab Republin), Rupporteur, suggested that the words
"& principle of justice such as that embodied in" should be inserted after the.
words "compatible with" in the penultimate line of the paragraph. . The rest of the

sentence would remain unchanged.

Mr. ODA (Japan) prdposed that the following words should be added at the

end of the second sentence: -"and that the resources should be utilized for the

/oo

bvenefit of mankind".
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Mr. PAVICEVIC (Yugoslavia) proposed that the following sentence should

be inserted in the paragraph wherever the Rapporteur felt it would be appropriate:
"Special interests of those States should be taken into account only in the regions
1

vhich are adjacent to the coastal States and not in other regions of the high seas.'

Paragraph 71, with that amendment, was adopted.

Paragraph 72

Mr., BADAWI (United Arab Republic), Rapporteur, proposed that the
following sentence should be added 2t the end of the paragraph: "Others considered
that such measures would not constitute a violation of the principle of the
freedom of the high seas but rather of the collective competence which is to
derive from recognizing or declaring that the sea-bed and the ocean floor beyond
the limits of national jurisdiction wili constitute the common heritage of mankind
and cannot be the subject of national appropriation.™ '

, Mr. LEGAULT (Canada) proposed that the words "in violation of", in the
sixth ‘line of the English text, should be replaced by the words "and violate"
that the following sentence should be added at the end: "Other delegations

and

contested this view'".

Mr. PAVICEVIC (Yugoslavia) suggested that the last sentence in the

paragraph should be amended to read as follows: 'Some delegations suggesfed that
this element should ,be considered together with element (iii) (Pollution) and

element (vii) (Damage).”

Mr. SCHRAM (Iceland) proposed that, with a view to reflecting all the
views vhich had been expressed, the following sentence should be inserted before
the last sentence: "Other delegations considered such a concept a necessary

element in combating and controlling pollution in the marine environment."

Mr. de SOTO (Peru) said that the Canadian amendment was redundant since

it expressed an idea that had already been stated in the paragraph.

Paragraph 72, with the amendments indicated, was adopted.
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Paragraph 73

Mr. HARGROVE (United States of America) proposed that the words

"supported this element but" should be inserted after the word "others" at the

beginning of the second sentence, the rest of the sentence remaining unchanged.

Paragraph 73, with that amendment, was adopted.

Paragraph T4

The CHAIRMAN notnd that the formulations suggested by delegations were

not open to further discussion.

Paragraphs 75 and 76

Paragraphs 75 and 76 were adopted.

Paragraph 77

Mr. BADAWI (United Arab Republic) proposed that the first sentence in
the paragraph should be amended to read as follows: '"Some delegations pointed
out very strongly that General Assembly resolutions 2340 (XXIIL) and 2467 (XXIII)
instructed the Committee ‘to study the elaboration of an international régire for
the sea-bed and the ocean floor beyond the limits of national Jurisdiction and

not to determine the limits of that area.”
Mr. SMIRNOV (Union of Soviet Socialist Republics) said he did not think

that those were the precise terms of the General Assembly resolution.

Mr. BAZAN (Chile) read out the text of resolution 2467 A (XXITII) and
proposed that that wording should be used to summarize the idee expressed in the

resolution.

Mr. SCIOLLA-IAGRANGE (Italy) said he thought that the expression "very

strongly" was unfortunate. Every delegation naturally defended its views very
strongly, and yet that expression was not used anywhere else. Other delegations
might also request that it should be roted that they had "strongly" expressed a
given viewpoint. -

Mr. BAZAN (Chile) said that his delegation was not the only one which

had used that expression. The day before, the Indian representative had asked

/...
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(tir. Bazan, Chile)

the representative of the Soviet Union to agree not to use it in a paragraph
reflecting the Soviet delegation's views but he had refused. In any event, he
(the Chilean representative) would not insist on including the words '"very

strongly".

Miss MARTIN-SANE (France) said she also felt that it was best to avoid

the expression, particularly since it had aiready been agreed not to mention the

number of delegations that had expressed any given view.

. Mr. SMIRNOV (Union of Soviet Socialist Republics) said he thought it
necessary to define more precisely the task entrusted to the Committee by the
.General Assembly and to use the exact words of the resolution, i.e. "legal
principles and norms".

Paragraph 77, with that amendment, was adopted.

Paragraph 78

Mr. CABRAL DE MELLO (Brazil), recalling that during the March session

certain delegations had stressed that it would be preferable to consider the
‘question of delimiting the area after the question of elaborating the proposed
régime, suggested that the following sentence should be inserted after the fourth
sentence in the paragraph: "The idea was also put forward that the previous
establishment of an international régime would facilitate the task of determining

the limits of national jurisdiction."

Mr. BADAWI (United Arab Republic) proposed that the following sentence
ghould be inserted after the third sentence: "It was also pointed out that no
international régime could be effective unless it was established in advance what
area it would cover. It would therefore be necessary to refer to the need for a

1

precise boundary in the context of the need for an international régime.’

Mr. BERMAN (United Kingdom) said that the proposal just read out by
the Rapporteur reflected his delegation's point of view. The Brazilian amendment
dealt with the same point, the only difference being that his delegation, as well
as several others including Canada and France, had expressed the view that the
questions of the delimitation of the area and of the international régime should

be studied simultanecusly.
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Mr. PARDO (Malta) said that he did not understand the meaning of the
last sentence, which spoke of recommending '"that action be taken to cordon off
the territorial sea".. Was the Committee competent to do that? He thought it
would be preferable to delete the passage.

Mr. LEGAULT (Canada) said he also felt that the last sentence should
be deleted.

Mr. PAVICEVIC (Yugoslavia) said that he shared the view of the United

Kingdom representative, that is, that the questions of the delimitation of the
area and of the régime should be studied simultaneously. However, since the
Sub-Committee had not been unanimous on that point, Brazil's views should also

be reflected in the report.

Miss MARTIN-SANE (France) noted that the representative of Malta wished
to delete only the last sentence and not the entire paragraph. She also felt that

since there were two schools of thought on the question, it was appropriate that

both should be reflected in the report.

‘Mr. SCIOLLA-LAGRANGE (Italy) said that he supported the.amendment
proposed by the representative of the United Aréb Republic. 1In aadition, since
he noted that the Rapporteur had not included in the revised wording of paragraph 33
the amendment suggested by his delegation the day before, he proposed that it
should be inserted in paragraph 78 immediately after the United Arab Republic
amendrent. It would read as follows: "In this connexion, it was also stated
that special situations like the situation of internal or marginal seas should

be considered,"

Mr. SMIRNOV (Union of Soviet Socialist:Republics), recalling his
delegation's observations concerning the boundaries of the area of the sea-bed and
the ocean floor, requested that the following sentence should be inserted
immediately after the Brazilian amendment so that those views would be reflected
in the report: . "It was noted that the existing uncertainty about the boundaries
of this area could seriously hinder the formulation of legal norms governing
matters relating to the exploitation of the resources of the sea-bed and the

ocean floor."
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Mr. de SOTO (Peru) said he felt that discussion of the delimitation of
the area served only to distract the Committee from the task entrusted to it. The
report did not reflect an idea expressed by several delegations, namely, that
the Committee's work should be primarily concerned with consideration of the
relevant principles. His delegation therefore endorsed the Braziiian proposal,

which reflected that idea.

Miss MARTIN SANE (France) proposed that the following sentence should be

inserted after the fifth sentence in the paragraph on the last line of page 15:
"In this connexion, some delegations observed that such a recommendation could be
included in the preamble of a statement of principles on the same basis as any
other general concept." That sentence reflected the views expressed in the

Committee.

Mr. BERMAN (United Kingdom) said he recognized that there were two
different viewpoints, as the representative of Yugoslavia had pointed out, and
agreed to the wording proposed by Brazil, even though he had some reservations

regarding the views that had been expressed during the March session.

Mr. de SOTO (Peru) suggested that the following sentence shculd be
added to the paragraph: "Other delegations considered that the discussion on
delimitation would serve only to distract the Committee from what constituted

its real mandate."”

The CHATRMAN noted that no objections had been raised to the various

amendments proposed.

Paragraph 78, as amended, was adopted.

Paragraph 79

Mr. BAZAN (Chile) pointed out that the absence of precisé boundaries
for the territorial sea, the continental shelf or fishing zones had not prevented
the conclusion of international agreements in those fields. He therefore proposed
the addition to paragraph 79 of the following sentence: "It was added,
furthermore, that 'internationally agreed boundaries' of any of the maritime
spaces (territorial sea, continental shelf or fisheries) do not exist and that,

1 o e . . '
however, legal régimes reflected even in international conventions have been

elaborated for such spaces."

/...
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Mr. PARDO (Malta) proposed that, at the end of the first part of the
sentence, the words "... in the exploration and use of the sea-bed" should be
followed by the words "beyond national jurisdiction and in the exploitation of
its resources". He also proposed that, in the last line, the words "the'

codification" should be replaced by "a partial codification”.

Mr. SMIRNOV (Union of Soviet Socialist Republics) proposed that the

words "it was" should be replaced by the words "some delegations".

Mr. BERMAN (United Kingdom) noted that there was a slight difference
between the Rapporteur's text and the amen/dment proposed by Chile. The former
stated a fact, whether or not one agreed, concerning the conclusions to be drawn.
The szcond contained affirmations which several delegations would have difficulty
in accepting. He suggested that the Chilean amendment should be_gin with the words

"A view was expressed that...".
Mr. BAZAN (Chile) said that he could accept that amendment.

Mr. CABRAL DE MELLO (Brazil) said that he supported the views of the

Chilean delegation.

Mr. BERMAN (United Kingdom) said that, in that case, his amendment should
be worded as follows: "Some delegations expressed the view that...".

Paragraph 79, as amended, was adopted.

Paragraph. &0

Mr. SMIRNOV (Union of Soviet Socialist Republics) proposed that the
paragraph should begin with the words "It was suggested by some delegations...”
and that the following text should be inserted after the third sentence: "The
viev was also expressed that the question of the revision of the Convention on
the Continental Shelf could only be settled in accordance with the procedure

Provided for in that Convention."

~

Mr. PARDO (Malta) thought that paragraph 80 was somewhat unclear and he
proposed that the text should be amended as follows, after the third sentence:
"The view was emphasized that a conference convened to determine principles
for the delimitation of the area beyond national jurisdiction should be

Preceded by careful preparatory work te enlarge the prospects of agreement

/...
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(Mr. Pardo, Malta)

on this complex question. It was stated in that connexion that the substantial
body of national and international law based on the 1958 Geneva Convention on
the Continental Shelf and on the interpretation of customary international law
could not be ignored, nor could political realities be disregarded without
increasing disagreements and conflicts, since both States Parties to the
Geneva ConVention and those not parties to it had been guided by their
interpretations of international law in enacting national legislation or
"

concluding bilateral agreements. Thus the Sub-Committee should concentrate...'.

The last few lines of paragraph 80 would remain unchanged.

Mr. BERMAN (United Kingdom) thought the text proposed by the
representative of Malta lessrobjective than the original wording. He suggested
that, in the Maltese amendment, the words "the interpretation of" should be deleted
and that the words "their interpretations"” should be replaced by "this body".

Mr. LEGAULT (Canada) supported the United Kingdom proposal and suggested
that the vords "based on the 1958 Geneva Convention' should be replaced by
"including the 1958 Geneva Convention".

\
Paragraph 80, as -amended, was adopted.

Paragraph 81

Mr. EVENSEN (Norway) proposed the addition of the following sentence,
the exact wording'of which could be decided upon by the Rapporteur: "It was
~sugzested on the other hand that such moratorium or freezing might cause practical

difficulties.”

Mr. LEGAULT (Canada) proposed that the following sentence should be.added
~to the paragraph: "Some delegations questioned the desirability (or practicability)

. . . N
of imposing such a moratorium."

 Mr. PARDO (Malta), supported by Mr. YANKOV (Bulgaria), supported the
Norwegian proposal and suggested that the words "over the sea-bed beyond present

national jurisdiction" should be added at the end of the paragraph.

Mr. BERMAN (United Kingdom) agreed with the representative of Norway, but
suggested that his amendment might be replaced by the following simpler text: "This

view was contested."

/...
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Mr. de SOTO (Peru) said that he was surprised to see that paragraph
included in the report. The Committee had no right to prejudge any decisions that
States might take in that ‘field. There were no grounds to justify the adoption of
a poratorium or a decision to freeze claims. He supported the proposal by the
representative of Maita, but proposed the addition of the sentence: "Other,
delegations questioned the validity of the concept of freezing claims.and the

H

legality of such a measure.'

Mr. ODA (Japan) proposed that the following sentence should be added to
the paragraph: "It is stated by some deiegates that moratorium or freezing of
claims does not necessarily mean the prohibition of exploration or exploitation
of the area."

Paragraph 81, as amended by the above proposals, was adopted.

Paragraph 82

Mr., CABRAL DE MELLO (Brazil) proposed that the word "comprehensive' should

be replaced by "restricted" in the second line. Actually, element (vii) dealt with

liability for damage caused, which was not an aspect of State responsibility.

Mr. PARCO (Malta) proposed the deletion of the words "more comprehensive
o

subject contained in" and their replacement by the words "framework of'.

It was so decided.

Paragraph 82, as amended, was adopted.

Paragraph 83

Mr. PAVICEVIC (Yugoslavia) thought that the paragraph, as drafted, might

be construed as reflecting the unanimous opinion of the Committee. He proposed
the addition of the following sentence: "On the other hand, it was stated that

this element should be incorporated in a declaration of principles.”

Mr. AROPA (India) agreed with the proposal by the representative of
Yugoslavia but suggested ﬁhat it might be better expressed if the text of
psragraph 83 were replaced by the following sentence: 'While this element was
supported by some delegations, & suggestion was made that it was prémature to

N

consider proposals concerning this question.”

Paragraph 83, as amerded, was adopted.
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Paragraph 84

The CHAIRMAN remirded members of the Sub-Committee that there would be

no further discussions concerning the proposals submitted by delegations.

Paragraph 85

Paragraph 85 was adopted.

’

The meeting rose at 6.40 p.m.
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COIISIDERATION OF THE REPORT OF THE LEGAL SUB-COMMITIEE TO THE COMMITTEE FOR THE
1969 PERIOD OF ITS WORK (A/AC.138/sSC.1/9 and Add.1-%) (continued)

Mr. BADAUI (United Arab Republic), Rapporteur, introduced the revised
provisional text of paragraphs 33, 34, 35-37 and 39-U5 of the draft report and
said that the following insertions and corrections should be made:

Paragraph 33: A sentence reading "Other delegations pointed out that so
far as existing law is concerned, the sea-bed is included in the high seas"
should be added at the end of the paragraph.

Paragraph 36: The phrase "on the high seas", following the words "for
instance" at the end of the second sentence, should be réplaced by the words "that
part of the high seas which comprises the bottom"; in the third sentence, a comma

"such ag"

should be inserted after the word "mentioned" and followed by the words
and, lastly, the phrase "to which they are parties” should be added after the
word "treaties".

Paragraph 57: Thé words "with regard" in the first sentence should be
replaced by the phrase "of which the relevance" and, together with the words "was
not specific and only incidental", should be placed after the word "jurisdiction";

the whole of the second sentence beginning with the word "Furthermore"

and ending
with the word "analogy" should be deleted, as should the word "Finally" at the
beginning of the next sentence; in the latter, the words "doubtful and

controverted"

should be-inserted between the words "or by" and the word "analogy";
in the first part of the fourth sentence, the word "only" should be inserted
before the werd"possible" and, in the last sentence, the phrase "of human

‘relationships™ should be deleted.

Revised parasraph 37

.

Mr. PARDO (lMalta) felt that it would be advisable to insert the phrase
"beyond the limits of national jurisdiction" after the word "sea-bed" in the
sentence vhich was to be added to the end of the paragraph.

Mr. KOZIUK (Poland) endorsed that view. Perhaps the words "and its

subsoil" should be insertecd as well.

/...
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Mr. ARORA (India) thought that the words "is comprised" in the same

sentence should be replaced by the words "is included".

Mr. de SNTO (Peru) supported the suggestions of the representatives of
India and Poland.

Mr. STANGHOIM (Norway) said it was difficult for his delegation to

accept the fofmulation of that sentence,'as read out by the Rapporteur, and he
proposed the following wording: "international law governing the high seas is
also applicable to the bottom of the sea'.

The Norwegian amendment, &nd the addition of the words "beyond the limits of

national jurisdiction", were adopted.

Mr. PAVICEVIC (Yugoslavia) said that, in the third sentence from the end

of the paragraph, the words "should not automatically", preceding the words "be

applieable”, should be replaced by the word "cannot”.

Mr, KROYER (Iceland) said that the sentence in question reflected the
statements which had been made by his own delegation and he considered the wording

appropriate.

Mr. PARDO (Malta) provposed retaining the words "should not" and
follcwing them with the words "and indeed cannot automatically".

It was so decided.

Reviged paragraph 33, as amended, wag approved.

Revised paragraph 3k

Mr. HARGROVE (United States of America) proposed that paragraph 34 should

be broken down into two paragraphs. The second paragraph would begin with the

words "As a synthesis" (paragraph 34 bis).

Following a comment by Mr. BERMAN (United Kingdom), Mr. DEBERGH
(Belzium) said that the word "synthesis" at the beginning of paragraph 3L bis
~zuld be replaced by the word "corollary". Morecver, the phrase ""'no onc may
undertake... intergovernmental organizations" should be deleted since the idea was
erpressed later on in the same sentence.

Paragraphs 34 and 34 bis, as amended, were adopted.

~



A/AC.138/5C.1/SR.28. -2h2-

Revised paragraph 36

Mr. PARDO (Malta) and Mr. SMIRNOV (Union of Soviet Socialist Republics)
considered that the text proposed by the Rapporteur to replace the phrase "on the
high seas" at the end of the second sentence was vague and did nct improve the

wording.

Mr. HARGROVE'(United States of America) pointed out that the original

text of paragraph 36 had reflected the statements made by his delegation. After
being redrafted by the Soviet delegation, the wording was still close to the first
version and, consequently, it should be possible to revert to the earlier
formulation. However, since the phrase "on the high seas" might seem tco
elliptical, he proposed that it should be replaced by the expression "in the
various marine environments included in the high seas - the sea-bed, water column
and superjacent air space".

The United States amendment was adopted.

Mr. SMIRNOV (Union of Soviet Socialist Republics) proposed the addition
in the third sentence of*the word "international" before "treaties", so that the
evpression used would apply to all treaties, both multilateral and bilaterai, and
to conventions. He also proposed that there chould be expliﬁit reference in the

fourtl: sentence to the Convention on the Continental Shelf, and that the brackets

1
in that sentence containing the reference to the 1963 and 1999 treaties should

be deleted.

The Soviet amendments weve adopted.

Revised paragraph 56, as amended, was adopted.

Faragraph 37

Mr. de SOTO (Peru) pointed out that a number of words had been omitted
at the end of the third sentence. The phrase should read "but these guidelines

do not suffice to constitute norms".

r 4 1.
Mr. LEGAULT (Canada) proposed the replacement of the word "imperfect"
in the sixth sentence by the phrase "incomplete in respect to its application to

this area'.

‘Mr. PARDO (Malta) supported the Canadian proposal, but said that the

words "inadequate and" should be added before the word "incomplete'.
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Mr. BERMAN (United Kingdom) supported the Canadian amendment, but said
that the addition of the word "inadequate" would reintroduce the difficulty which

the Sub-Committee had tried to eliminate by deleting the word "imperfect”.

Mr. STANGHOLM (Norway) said he saw no need to change the text.

Mr. SMIRNOV (Union of Soviet Socialist Republics) eaid that the word
"Those" at the beginning of paragraph 37 should be replaced by the words "Those
delegations”. "
With regard to the Convention on the Continental Shelf, he wondered to what
extent it actually dealt with the area of the sea-bed with which the Committee

was concerneds - }

Mr. LEGAULT (Canada) pointed out that the Convention was of interest to
the Committee at least to the extent that it defined the area within national
jurisdiction. ‘

Mr. BERMAN (United Kingdom) said 1t would be preferable to delete the
whole of the sentence referring to the Convention on the Continental Shelf, since

it added nothing to the ideas expounded in paragraph 37.

Mr. DEJAMMET (France) supported the United Kingdom proposal.

Mr. BAZIN (Chile), Mr. PARDO (Malta) and Mr. HACHEME (Mauritania) were

1
=

againét the deletion of that sentence because it reflected a view which had i

Tact been expressed by some delegations.,

Mr. BERMAN (United Kingdom) said that if that sentence was retained, it

shculd at least be made clear that "Some delegations felt that... ".

Mr. KROYER (Tceland) said he fully shared the views of the representative
<y the United Kingdom.

The CHAIRMAN noted that all the meumbers of the Committee apparently found

e

+r= wording proposed by Canada acceptable, with the amendments suggested by Malta
zrd the United Kingdom. '
Mr. SMIRNOV (Union of Soviet Socialist Republics) pointed out thot now
-hzt the second sentence of the paragrdph had been deleted, the sentence which
cwed seemed too abfupt. A phrase such as "In their opinion” should be inserted
% the beginning. '

Paragraph 37, as amended, was adopted.

[een
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Paragraph 38

Pararraph 38 was adopted without change.

Paragraph 39

Mr. PAVICEVIC (Yugoslavia) proposed the deletion from the paragraph of

the two sentences beginning with "Reference to the Charter of the United Nations..."

and ending with the words "was unwarranted".

Mr. SMIRNOV (Union of Soviet Socialist Republics) further proposed the
deletion of the sentence which followed, beginning with the words "It was pointed
out..." and ending with the words "may arise". The next sentence would then begin
with the words "Other delegations...".

Paragraph 39, as amended, was adopted.

Paragraph L0

Mr. SMIRNOV (Union of Soviet Socialist Republics) said he was not very
clear as to the meaning of the penultimate sentence, which referred to the Eighteen-

Nation Committee on Disarmament.

Mr. LEGAULT (Canada) pointed out that the Eighteen-Nation Committee was
concerned precisely with the areas under national jurisdiction, and that the Soviet
Union had in fact laid before it a draft treaty concerning arms control teyond the
area within national jurisdiction.

Mr. YANKOV (Bulgarié) said it would be clearer if the sentence read: "The
Eighteen-Nation Disarmament Committee was already considering disarmament and arms

control measures in areas within national jurisdiction...”.

Mr, PARDO (Malta) observed that the Eighteen-Nation Disarmament Committee
was considering disarmament measures both in areas within national Jjurisdiction ang

in those beyond the limits of national jurisdictione.

Mr. ARORA (India) said that rather than refer to "disarmament and arms
control measures', it would be preferable to say: "ENDC was already considering
the application of this principle in the areas within and beyond national

Jjurisdiction".

/...
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Mr. LEGAULT (Canada) observed that the Disarmament Committee was not
only considering the application of that principle. It would seem best not to
adcpt the Indian representative's suggestion in order to avoid any confusion
between the mandate of the Committee on the Peaceful Uses of the Sea-Bed and

that of the Disarmament Committee.

Mr. VALLARTA (Mexico) proposed that the paragraph should simply be

deleted.

Mr. LEGAULT (Canada) said that he was against its deletion.

‘Mr. ARORA (India) withdrew his suggestion.

Mr. de SOTO (Peru) proposed the following wording: 'While the Geneva
Disarmament Committee was already considering disarmament and arms control
1

measures in areas within and beyond national jurisdiction...”.

Paragréph 40, as amended in accordance with the Peruvian representative's

proposal, was adopted.

Paragraph 41

Mr. PANYARACHUN (Thailard) felt that the word "approval" at the end of

the first sentence was ambiguous.

"Mr. PARDO (Malta) proposed that the end of the sentence should be

eltered to read "... with interest, and by some with appreciation and approval”.

Mr. BERMAN (United Kingdom) considered the words "interest or approval
to be superfluous. They could easily be deleted since the text which followed

was sufficiently clear.

Mr. PANYARACHUN (Thailand) felt that it was sufficient to say simply

"was noted with appreciation"”.

Mr. KOSTOV (Bulgaria) proposed the following wording: "This initiative

was noted by many delegations with appreciation, interest and approval."

Mr. PANYARACHUN (Thailand) proposed the following wording: "The

initiative of the USSR in submitting a draft treaty to the Committee on

Disarmement on 18 March 1969 was noted with épproval and interest." He could

/...

accept the word "approval” in that context.
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"

Mr. HARGROVE (United States of America) proposed the wording "... was

noted by some delegations...", which was in keeping with the facts.

Mr. SMIRNOV (Union of Soviet Socialist Republics) said that he

favoured the Thai representative's suggestion but felt that it would be improved

1

if it read: ... was welcomed by some delegations".

Paragraph 41, as amended in accordance with the Thai and Soviet

representatives' proposals, was adopted.

Paragraph 42

Mr. SMIRNOV (Union of Soviet Socialist Republics) proposed that the
words "should be prohibited” at the end of the first sentence of the paragraph
should be deleted and the word "is" should be inserted between "activity" and

"incompatible". p

Mr. BRECKENRIDGE (Ceylon) believed that it should be made clear in the

first sentence that the paragraph dealt with military activity on the sea-bed.

Mr. HARGROVE (United States of America) proposed that the wording

"any military activity on the sea-bed" should be used. He also felt that it
would be useful to insert foot-notes concerning the treaties to assist future

readers.

‘Paragraph 42, as amended in accordance with the Soviet representative's

proposal was adopted.

Paragraphs 43 and Uk

Paragraphs 43 and 4L were_adopted without change.

Paragraph 45

Mr. ODA (Japan) proposed that the first sentence should be reworded, as
follows: "It was pointed out that the sovereign rights granted %o the coastal
State under the Continental Shelf Convention were limited for the purpose of
exploring the continental shelf and exploiting its natural reéources and

1

therefore were quite irrelevant to its military uses; furthermore, the...

Mr. PARDO (Malta) supported the proposal.

Paragraph 45, as awended in accordance with the proposal, was adopted.

/..
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Paragraphs 46 and L7 were adopted.

The CHAIRMAN invited the members of the Sub-Committee to consider,

aph by paragraph, the part of the draft report reproduced in addendum 3
138/5C.1/9/Add.3). |

First paragraph

Mr, KROYER (Iceland) and Mr. PANYARACHUN (Thailand) expressed approval

of the wording of the first paragraph, to which they proposed two minor drafting

changes.

Mr. SMIRNOV (Union of Soviet Socialist Repuplics) considered that it
would be useful to add a sentence to the first paragraph indicating the objective
“ovards which the Sub-Committee had been working, that is, the elaboration of
lecal principles which would promote éo~operation in the exploitation and
utilization of the sea-bed. The sentence might read: "The necessity was
recognized of working out, ;éAa first step, a declaration of legal principles
which would promote international cow-operation in the investigation and
utilization of the sea=-bed and océan floor and the exploitation of its resources

for the benefit of all mankind.”

Mr. ARORA (India), supported by Mr. de SCTO (Peru), proposed that the
statement should te shortened to read: "The necessity was recognized of working
cut a declaration of legal principles.”

Mr . SMIRNOV (Union of Soviet Socialist Republics) said that he had no
ovjection to the adoption of a shorter statement. Nevertheless, the members of
the Sut-Coumittee appeared to agree thét the working cut of legal principles should

cnly be a first step.

Mr. RAZAKANATIVO (Madagascar) supported the Soviet proposal but suggested

rot a statement should be added indicating that the object sought had not been

~ttained because of certain differences of opinion.
a

Mr. BAZAN (Chile) said that it would also be desirable to include a

»e%crence to the necessity of establishing an international régime.

Jen



A/AC.138/5C.1/SR.28 _ -2L8-

) Following an exchange oOf views in which Mr . BRECKENRITGE (Ceylon),
Mr. PARDO (Malta), Mr. VALLARTA (Mexico) and Mr. de SOTO (Peru) took part, the

delegations concerned expressed support for the Indian proposal.

Mr. YANKOV (Bulgaria) said that he also supported the Indian proposal
but found it too general. The sentence should reproduce the wording of the
relevant General Assembly resolution: the words “declaration of legal principles'’
should be foilowed by the clause in operative paragraph 2 (a) of resclution
2L6T A (XXIII) reading: "... which would promote international co-operation in
the exploration and use of the sea=bed and the ocean floor, and the subsoil
thereof, beyond the limits of national jurisdictioﬁ and ensure the exploitation
of their resources for the benefit of mankind, and the economic and other
requirements'which such a régime should satisfy in order to meet the interests of

humanity as a whole".

Mr. VALILARTA (Mexico) said that there appeared to be two points of

view in the Sub-Committee, one favouring a declaration of general principles and

the other favouring a more detailed statement of principles.

Mr. BAZAN (Chile) said that attention should likewise be drawn to the nee-
for a second stage, i.e., the establishment of international machinery to ensure

the application of the principles.

The CHAIRMAN said that the proposal made by the Soviet representative

with the amendument proposed by India and Bulgaria apreared to be acceptable. The

Chilean proposal still had to be considered.

Mr. YANKCV (Bulgaria) pointed out that the Sub-Committee was engaged in
working out a synthesis dealing with the statement of legal principles.
Paragraph 2 (a) of General Assembly resolution 2467 (XXIII) called for the

elaboration of a statement of principles and for study of the economic aspects.

Mr. ARORA (India) pointed out that the Chilean proposal was related to

the Soviet proposal.

Mr. PAVICEVIC (Yugoslavia) said that if the Soviet Union agreed to

withdraw the second part of its proposal, Chile should also withdraw its proposal.

/...
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Mr. BAZAN (Chile) agreed to withdraw his proposal.

‘Mr. SMIRNOV (Union of Soviet Sccialist Republics) considered that the

areas of agreement and disagreement should be more clearly defined.

Mr. VALLARTA (Mexico), supported by Mr. de SOTO (Peru) and Mr. ARORA

(India), stressed that the Sub~Committee should draw up a synthesis and it should

ccncentrate on establishing the common denominator of all the viewpcints expressed.

Mr. HARGROVE (United States of America) felt that a kind of common

dencrinator could be worked out if the proposals on which no agreement had been
reached were not taken into account. Accordingly, the question of underscoring
arecas of agreement and disagreement should be dropped.

The first paragraph, as amended in accordance with the proposals of the Soviet

Unicn, India and Bulgaria, was adopted.

T

Second and third paragraphs

The second and third paragraphs were adopted.

fourth, fifth and sixth paraéraphs

¥Mr. SMIRNOV (Union of Soviet Socialist Republics) proposed the deletion
in the sixth paragraph of the phraze: ‘'upon which a number of delegations
telieved that a declaratiéh of principles should be based". Furthermore, there
“as a certain lack of iogic in the text: the fourth paragraph referred to a
"~ormon dencminator™, but the fifth paragraph contained the phrase "though

acceptable to many'. )

¥r. PARDO (Malta), supported by Mr. PANYARACHUN (Thailand), proposed that

tne word "over-all" at the beginning of the sixth paragraph should be deleted.

Mr . STANGHOLM (Worway) suggested that the word "over=-all" should be

Mr. ARORA (India) considered that the Raprorteur had summed up the

‘+aabion accurately by referring to a common denominator in the fourth paragraph.

Tn the fifth paragraph, the words "acceptable to many' should be replaced by

1

s

()

~

O

ptable to 2ll" and the term "by others" should be replaced by "by some". In

sixth paragraph, his delegation would accept the adjective "important" proposed

[onn

o

~r
s

. Norway, but it was also perfectly possible to dispense with any adjective.
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- Mr. HARGROVE (United States of America) supported the suagestions made

by the delegavions of India and the Soviet Union. With regard to the

fifth paragraph, his delegation felt that in drder to reflect exactly how the .
debate had developed, the formulation underlined in the paragraph should not refer
sclely to the granting of exciusive rights without regaerd for the question of
claiming or exercising those rights. That idea was in fact only a corollary of

the idea expressed in the fourth paragraph. Furthermore, in the English text the
word "not" in the first line should be placed irmediately before the word
"sufficiently”. His delegation would take into consideratian the amendments whici:
had been proposed to the sixth paragraph.

Mr., SMIRNOV (Union of Scviet Socialist Republies) did not think that it
would te advisable in the synthesis to call the sea~bed and the sutsoil thereof
"part" of the common heritage of mankind,'even if they had been referred to in
that way during the discussions.

Mr. PARDO (Malta) said that in the sixth paragraph the words "are part
of the" should be replaced by the words "are the',

Mr. DEJAMMET (France) said that he perscnally felt that it was guite in

order Tor the main ideas put forward during the discussions to bhe reflected in tr=

synthesis. The term "are part of the common heritage" had been used frequently

and he felt that they could be retained.

The meeting rose at 12.15 a.n.
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CONSIDERATION OF THE REFORT OF THE LEGAL SUB~COMMITTEE TO THE COMMITTEE FOR THE
1969 PERIOD OF ITS WORK (i/AC.138/SC.1/9/Add.1-3) (concluded)

Mr. BADAWI (United Arab Republic), Rapporteur, introduced a new text of
the Synthesis, which was intended to replace that appearing in document
A/AC.138/8C.1/9/Add.3.

The new text was adopted with minor drafting changes.

Mr. YANKGV (Bulgaria) proposed that the text of the Synthesis should
be inserted in the draft report between paragraphs 83 and 8h. The heading
"(9) Synthesis" immediately preceding paragraph 75 of the report could then be
deleted, as could the words "and '(9) synthesis'" in paragraph 8h.
It was so agreed.
The draft report (A/AC.138/sC.1/9/Add.1-3), as a vhole, as amended, was
adopted.

CCMPLETION OF THE WORK OF THE SUB-CCMMITIEE

After an exchange of courtesies, the CHAIRMAN declared the work of-

the Sub-Committee for the 1969 period concluded.

The meetins rose at 9.30 p.m.






